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THE POWER OF A COURT OF EQUITY TO COR- 
RECT AND CANCEL OFFICIAL RECORDS. 





The importance of having a man on the 
bench who is capable of handling fundamental 
principles as though they were meant to ad- 
vance the interests of the body politic, is 
shown in a very recent and able opinion in the 
case of John Vanderbilt v. Henry Mitchell, by 
Mr. Justice Dill, of the Chancery Division of 
the New Jersey Court of Errors and Appeals, 
not yet reported. The case has much in it 
which is novel and determines questions of 
importance which brings to light the need of 
legislation, to which we will hereafter recur. 
The New Jersey equity reports have a stand- 
ing by themselves as authority on matters 
of equity. This high standing has been con- 
sistently maintained from the beginning, 
and the opinion of Mr. Justice Dill, shows 
how the learned chancellor moulds equitable 
principles into new forms of justice to meet 
the needs of good government. 

As we have been constantly maintaining 
that it is most important to keep in mind, 
that due process of lawis nothing more nor 
less than government itself, it will be 
easy, in this view, to note that with a thor- 
ough grasp of the equity feature of due pro- 
cess of law, much injustice may be prevented, 
which the law has not in itself the means to 
correct. Mr. Justice Dill said: ‘*A court of 
equity is the only tribunal which can afford 
adequate relief to the complainant under the 
peculiar and somewhat novel circumstances 
of this case; and that regardless of whether 
certiorari or mandamus would afford him re- 
lief in certain respects.’’ 


It appears that the complainant had been ; 


married to a woman in New Jersey, in Feb- 
ruary, 1901, and had lived with his wife about 
two months; that from September, 1901, to 
July, 1903, the wife and third party named, 
lived together in adultery at a place designat- 
ed, and that during that time the husband had 
no matrimonial access to his wife; that asthe 
resultof the adulterous intercourse there was 
born to said wife, in the state of New Jersey on 





or about the 20th day of Qctober, 1903, a male 
child by her named William Godfrey Vander- 
bilt. The complainant also alleges that Myra 
L. J. Vanderbilt, upon the birth of said in- 
fant, falsely stated to the attending physician 
that the complainant was the father of the 
child, and that the child was the lawful issue 
of their marriage relationship; that she made 
these false statements to induce the physician 
to insert them into the birth certificate, which 
the physician had done, transmitting the cer- 
tificate to the bureau of vital statistics, 
where it was duly filed and recorded. The 
complainant invoked the aid of a court of 
equity, on the ground of its inherent juris- 
diction over frauds, to annul and cancel a 
fraudulent certificate, based upon the false 
statements of the wife as to the paternity of 
the child, filed by a public officer, which cer- 
tificate, by force of the statute, has such evi- 
dential character that it is prima facie evi- 
dence of the facts therein contained, and, 
which, unless attacked by competent evi- 
dence, becomes conclusive to prove the facts 
therein recorded. 

The effect of the transmitting of said certifi- 
cate by virtue of New Jersey laws is, that the 
complainant was fraudulently recorded as the 
father of this child, and the recorded state- 
ment is evidentiai against him in all matters 
where the question of the paternity of the child 
is involved. In an action to compel him to 
support the child, or an action for necessaries 
furnished to the child, a certified Gopy of this 
record would be prima facie evidence that 
would tend to establish his liability, not only 
in that state, but in other jurisdictions as 
well. Speaking generally, this certificate was 
also evidence upon the question of who should 
inherit his estate, a question of vital import- 
ance to every man, having also a direct bear- 
ing upon the possible issue of a second mar- 
riageshould he desire to contract one. 

Among other things the court in rendering its 
very interesting and important opinion, said: 
‘It may be conceded that the public officer 
has faithfully performed his public duties and 
yet the certificate or determination or patent 
or judgment may be tainted with fraud by 
the iniquity of private parties. The jurisdic- 
tion of the court of chancery in cases of fraud 
is as broad and far-reaching as the forms, the 
devices, and the ramifications of fraud can 
extend, and no public record will be allowed 
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to stand as evidential in the face of facts 
showing in a direct proceeding in a court of 
equity that the certificate is false, conceived 
in fraud and with deliberate intent to use it 
in the future to wrongfully establish the 
paternity of the child, create a liability for 
maintenance and support and rob the lawful 
heirs of a decedent of their inheritance. If 
the court has jurisdiction to set aside adjudi- 
cations of judicial officers on the ground of 
fraud, it necessarily follows that a public 
record, the essential facts of which are ob- 
tained by ex parte statements, without the 
sanction of an oath and prepared hy an officer 
whether performing a ministerial or judicial 
function, may be annuled, and rendered in- 
pocuous by a decree of a court of chancery, 
especially where private rights are invaded 
and where the forms of law are used to per- 
petrate a fraud, establish an unfounded claim 
or injuriously affect or threaten future vested 
or contingent estates. * * * The ques- 
tion in this case is not whether the court of 
chancery would have power, upon a bill prop- 
erly framed, to determine that the complain- 
ant was not the father of the child, soas to 
preclude forever a trial of that question. The 
issue here is narrower, and the effect of a de- 
cree canceling the birth certificate, finding 
that the statemen‘s of the wife to the physi- 
cian that the complainant was the father of 
the child were false, would not forever pre- 
clude a trial of the question of paternity. 
The effect of the decree would be to destroy 
the evidential character of this certificate, so 
that no one would be entitled thereafter to 
use it as evidence upon such issue.’’ 

In the leading case of Carris v. Carris, 9 
C. E. Green (24 N. J. Eq.), 516, the court of 
chancery is declared to have inherent juris- 
diction to annul the status of marriage on the 
ground of fraud, entirely independent of the 
statute. of New' Jersey which regulates the 
subject of marriage and divorce. The same 
principle was followed by Chancellor Za- 
briskie in McClurg v. Terry, supra, by Vice- 
Chancellor Pitney in Rooney v. Rooney, 9 
Dick. Ch. (54 N. J. Eq.) 231, and by the 
present chancellor in Crane v. Crane, 17 
Dick. Ch. (62 N. J. Eq.) 21. (See editorial 
Cent. L. J. Vol. 65, p. 17, where the same 
view is expressed). In these cases juris- 
diction was assumed upon the ground that 
marriage is a civil contract and that courts of 





equity have always entertained suits to set 
aside contracts on the ground of fraud. Upon 
this proposition the opinion of the court re- 
verses the court below and marks a much 
broader equitable consideration than that pre- 
vailing in England, which was made the basis 
of the nisi prius court’s opinion. See Moss v. 
Moss, L. R. Prob. (1897) 263. 

Then, Mr. Justice Dill, proceeds to show 
that, had this been the only question in the 
ease, he would have held without hesitation 
that the nisi prius court’s opinion was wrong, 
for he says: ‘‘If it appeared in this case 
that only the complainant’s status and per- 
sonal rights were thus threatened or thus in- 
vaded by the action of the defendants and by 
the filing of the false certificate, we should 
bold, and without hestitation, that an indi- 
vidual has rights, other than property rights, 
which he can enforce in a court of equity and 
which a court of equity will enforce against 
invasion, and we should declare that the com- 
plainant was entitled to relief, and toa decree 
establishing the truth as to the paternity of 
the child, relieving the complainant of the in- 
tolerable burden prima facie put upon him by 
the false record and preventing the wife from 
perpetuating a fraud upon the husband. 
Vavesick v. New England Life Ins. Co., 122 
Ga. 190, adopting the dissenting opinion of 
Gray, J., and rejecting the doctrine laid 
down by the majority in Roberson v. Roches- 
ter Folding Box Co., 171 N. Y. 538, a case 
seldom cited but to be disapproved, the force 
of which was subsequently removed by statute. 
Laws of N. Y. 1903, ch. 132. But, the court 
goes on to say, ‘‘it is not necessary to place 
the decision upon this ground, because there 
are sufficient facts presented to enable us to 
put this case upon the technical basis that 
the jurisdiction we are exercising is the pro- 
tection of property rights, and to declare that 
the complainant is entitled to restrain the 
unwarranted use of his name as the father of 
the child upon the ground that such action is 
calculated to injure his property and the 
probable effect of it will be to expose him to 
risk or liability. In many cases courts have 
striven to uphold the equitable jurisdiction 
upon the ground of some property right, 
however slender and shadowy, and the ten- 
dency of the courts is to afford more adequate 


protection to personal rights and to that end 
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to lay hold of slight circumstances tending to 
show a technical property right.’’ 

Space forbids our going further into this 
case which has been considered on the broad 
view of aman who has demonstrated by a 
most comprehensive grasp of equitable prin- 
ciples and their relationships, that he is en- 
titled in every sense of the word to be 
called a chancellor. Hesays: ‘‘The absence 
of precedents or novelty in incident presents 
no obstacle to the exercise of the jurisdiction 
of a court of equity. The case presented is 
novel in incident, but not in principle; but 
it is no objection to the exercise of jurisdic- 
tion that in the ever-changing phases of social 
relations a new case is presented and new 
features of wrong are involved. As said by 
Lord Hardwicke in his letter to Lord Kames 
on the Principles of Equity, dated June 30, 
1759: ‘Fraud is infinite, and, were a court 
of equity once to lay down rules, how far they 
would go, and no farther, in extending their 
relief against it, or to define strictly the spe- 
cies or evidence of it, the jurisdiction would 
be cramped and perpetually eluded by new 
schemes which the fertility of man’s invention 
would contrive.’ Parkes’ History of the 
Court of Chancery, 508. Paraphrasing the 
language of Justice Herrick in Green Island 
Ice Co. v. Norton, 105 App. Div. N. Y. 
331, the jurisdiction of equity is constantly 
growing and expanding, and relief is now 
granted in cases where formerly the courts 
would not have thought for a moment of so 
doing. From time immemorial it has been 
the rule not to grant equitable relief where a 
party praying for it had an adequate remedy 
at law; but modern ideas of what are ade- 
quate remedies are changing and expanding, 
and it is gradually coming to be understood 
that a system of law which will not prevent 
the doing of a wrong, but only affords re- 
dress after the wrong is committed, is not a 


complete system and is inadequate to the 


present needs of society.’’ 

This case so thoroughly illustrates what the 
CrentraL Law Journat has been contending 
for in many recent editorials as to what a pro- 
found judge may do with the fundamental 
principles of our jurisprudence, that we take 
unusual pleasure in presenting the salient 
features of this most admirable opinion. It 
should be varefully read by every one, as it 
advances the scope of equity. 





NOTES OF IMPORTANT DECISIONS. 





TRIAL AND PROCEDURE— NuNC PRO TuNc 
ENTRIES CORRECTING BILLS OF EXCEPTION.— 
Bills of exception are often made upin such a 
hurry that very often matter of extreme import- 
ance is sometimes omitted and itis not until the 
bill is signed and the term of court expired and 
the attorney essays to make up his transcript or 
abstract of the record that he observes the omis- 
sion. and then he rushes to have it corrected by 
the only remedy known to him,—nune pro tune 
entry. That is, mdeed, the only remedy, but 
alas, it is not always an effectual remedy, as at- 
torneys representing the defendant in the recent 
case of State v. Libby, 102 S. W. Rep. 641, learned 
to their dismay. In this case the appellant failed 
to preserve by bill of exceptions any exception to 
the action of the court in overruling his motion 
for a new trial. The first remedy which the at- 
torneys for the defense attempted to secure was 
an amendment by consent after the case had gone 
to the appellate court. To thatend they secured 
in writing the consent and request of the state’s 
attorney and the trial judge addressed to the ap- 
pellate court that the amendment be allowed. 
This attempt of course was fruitless, the court 
saying: ‘A bill of exceptions filed and made a 
part of the record cannot be amended by consent. 
Such bill of exceptions, when filed in the circuit 
court of Laclede county, became as much a part 
of the record proper of that court as any other 
entry made upon the records by the clerk of the 
court during any term of such court, and such 
bill of exceptions can only be changed or amend- 
ed by a nunc pro tunc entry correcting such 
record.’’ The other attempt was to secure per- 
mission to correct the record by proper nunc pro 
tunc entry because of the letter of the trial judge 
which recommends that this be done. On this 
point the defendant’s attorneys were again disap- 
pointed, the court saying: ‘*The suggestion as to 
the amendment in the form of letters, as hereto- 
fore stated, furnishes no basis for the change or 
amendment of the bill of exceptions, and in fact 
the letter of the judge of the circuit court clearly 
indicates that there is no such condition of the 
record of the circuit court in Laclede county, in 
respect to the filing of this bill of exceptions, 
which would authorize the court to make a nunc 
pro tunc entry in reapect to the exceptions to the 
action of the trial court in overruling the motion 
for a new trial, forit is suggested by Judge Cox, 
who tried the case, that the amendment or change 
of the record should be made, for the reason that 
it is usually understood, when a motion for new 
trial is overruled, that an exception is taken. 
This would fall far short of furnishing sufficient 
grounds for the entry of a nunc pro tunc entry cor- 
recting this record. Therefore we see no escape 
from the conclusion, there being no excep- 
tions properly preserved to the action of the 
court in overruling the motion for a new trial, 
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that the only thing to be considered by this court 
is the record proper.”’ 

The conclusion reached by the court upon this 
view of the facts in the principal case is further 
supported by the clear announcement of the rule 
in State v. Gartrell, 171 Mo. 504, 71 S. W. 
Rep. 1045. It was there said by the court, speak- 
ing through Judge Gantt: ‘It is the settled 
law of this state that, during the whole of the 
term in which any judicial act is done, the pro- 
ceedings are considered in jsieri, and this applies 
even to an adjourned session of the same term, 
and the record remains, so to speak, in the breast 
of the judge or judges of the court, and hence is 
subject to amendment or alteration as he or they 
may direct; but, after the lapse of the term, or 
its final adjournment, the judge has no power to 
change the record further than by nunc pro tune 
entries to make the record speak the exact truth 
of that which actually did occur during the term, 
and then only when there is sufticient record or 
minutes of the judge or clerk to authorize such 
amendment, asit has been repeatedly ruled by 
the court that such corrections cannot be made 
‘from outside evidence, or from facts existing 
alone in the breast of the judge, after the end 
of the term at which the final judgment was 
rendered.’ ”’ 

A similar decision to the above was rendered 
by the same court at the same term in the 
recent case of Althoss v. St. Louis Tran- 
sit Co., 102 S. W. Rep. 642. In that 
case an _ instruction which plaintiff con- 
tended that he had requested and which was ac- 
tually in the files of court properly marked by the 
clerk and with a memorandum on the side ‘*Re- 
fused H’’? was accidentully omitted from the 
bill of exceptions. This was an important con- 
sideration in the case. But the defendant’s coun- 
sel adopted a peculiar method in attempting to 
correct the error. On page 101 of the abstract 
of record filed in this cause, which was a part of 
the bill of exceptions, there was attached a 
printed sheet of paper. headed ‘‘Defendant’s 
Refused Instruction.”” Then follows what pur- 
ports to be an instruction asked by defendant and 
refused by the court. Then following that in- 
struction, was the following statement: **The 
foregoing instruction was inadvertently omitted 
from the bill of exceptions, but, in order to prove 
that it was requested by defendant, we print the 
following indorsement by the clerk on the back of 
the instruction, to-wit: ‘26457 1. Althoss v. Tran- 
sitCo. Instructions Refused. Filed March 9, 
1904. Wm. H. Hauschulte, Clerk.’ Also, on the 
margin of the instruction. in the handwriting of 
the court, is the following: ‘Refused H.’” 

The Supreme Court of Missouri refused to con- 
sider the instruction as part of the record, saying: 
‘The bill of exceptions, after proper authentica- 
tion and filing, constitutes a part of the record in 
the case, and carries with it absolute verity, and 
it cannot be changed or amended, added to 
or taken from, in the way as herein suggested. 





Such changes can only be made by proper nunc 
pro tunc entries in the trial court based upon suf- 
ficient memoranda to authorize the court to make 
such entries correcting the record. Rossv. Rail- 
way Co., 141 Mo. 395, 38 S. W. Rep. 926, 42 S. 
W. Rep. 957; State v. Gartrell, 171 Mo. 504. 71S. 
W. Rep. 1045; State v. Libby (decided at the 
present sitting of this court), 1025. W. Rep. 641. 








THE POWER OF MUNICIPAL CORPORA- 
TIONS TO MAKE SPECIAL ASSESSMENTS 
FOR LOCAL IMPROVEMENTS. 


Introductory.—The annual cost of outlays for 
public highways and sanitation (streets and 
sewers) in the largest one hundred and seventy- 
five cities of the United States is about seventy- 
seven million dollars. This includes permanent 
improvements only, and not current expenses for 
maintenance and repairs. The annual collections 
of special assessments for outlays for highways 
and sanitation in thesame cities are about twenty- 
seven million dollars, or about thirty-five per 
cent. of the total revenues that must be provided 
for such outlays. Special assessments for other 
localimprovements are annually collected to the 
amount of about six million dollars, making the 
total collections of special assessments about 
thirty-three million dollars for the largest one 
hundred and seventy-five cities. 

Thig kind of municipal revenue is usually known 
as ‘special assessments,’’ but sometimes as ‘‘lo- 
cal assessments,’’ and occasionally as ‘special 
taxes’’ or “local taxes.’’ Some confusion has 
arisen from the use of the words ‘‘assessment”’ 
and ‘‘assessments.’’ An assessmentis an assessed 
valuation of taxable property. It is a preliminary 
step in the imposition of general taxes, ad 
valorem taxes, or ‘*taxes proper,’’ and has proper- 
ly nothing to do with a special assessment for a 
local improvement. Sometimes, however, a spe- 
cia] assessmentis referred to simply as an ‘‘assess- 
ment.”’ 

Nature of the Improvements.—Valid special as- 
sessments have been levied for the following local 
improvements: For the purchase of land for the 
opening or extension of streets;! for grading 
streets ;* for macadamizing streets ;* for the con- 


1 MeMasters v. Commonwealth (1834), 3 Watts 
(Pa.), 292; Sutton’s Heirs v. City of Louisville (1887), 
35 Ky. (5 Dana) 28; Nichols v. Bridgeport (1854), 23 
Conn. 189;.In the Matter of Dorrance Street (1856), 4 

2. I. 230; Garrett v. City of St. Louis(1857), 25 Mo. 505; 
Ubrig v. City of St. Louis (1869), 44 Mo. 458; Brooks 
v. City of Baltimore (1875), 48 Md. 265; Raymond v. 
Cleveland (1885), 42 Ohio St. 522. 

2 Weeks v. City of Milwaukee (1860), 10 Wis. 186; 
Dorgan v. City of Boston (1866), 12 Allen (Mass.), 223; 
Graham v. City of Paterson (1875), 37 N. J. Law, 380; 
Village of Passaic v. State (1875), 37 N. J. Law (8 
Vroom), 538; State v. Mayor of Paterson (1880), 42 N. 
J. Law, 615. 

8 City of Lexington v. McQuillan’s Heirs (1840), 9 
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struction of street pavements;* for repaving 
streets;5 for the construction of sewers;® for 
the construction of drainage ditches;’ for 
the construction of sidewalks;* for widen- 
ing streets;® for graveling streets;!° for 
‘*shelling’’-streets;!1 for general street imrove- 
ments ;!2 for vacating streets. 

In New York it is held to be within the power 
of the legislature to impose a special assessment 
or other tax upon a locality for any purpose 
deemed proper.!4 For instance, to supply the 
deficiencies in the public revenues caused by the 
failure on the part of the owners of the land as- 
sessed to pay a former special assessment which 
was declared void.!5> A special assessment was 
sustained which had been levied in part for the 
cost of compensating a railroad company for 
abandoning the use of underground transporta- 
tion by steam and substituting surface transpor- 
tation by borse-power.!® 


Dana (Ky.), 518; City of St. Joseph v. Anthony (1860), 
30 Mo. 537; Hines .v. City of Leavenworth (1865), 3 
Kan. 186. 

4 People v. Mayor of Brooklyn (1851), 4 N. Y. 
419; Williams v. City of Detroit (1853), 2 Mich. 560; 
Henderson v. City of Baltimore (1885), 8 Md. 352; 
Sehenley v. City of Allegheny (1855), 25 Pa. St. (1 
Casey) 128; Hill v. Higdon (1856), 5 Ohio St. 243; 
Howard v. First Independent Church (1862), 18 Md. 
451; Falch v. People (1881), 99 III. 137; Barber As- 
phalt Paving Co. v. Gogreve (1889), 41 La. Ann. 251. 

5 State v. Mayor of Newark(1874), 37 N. J. Law, 415. 
In Pennsylvania, although special assessments may 
by levied for the original paving of a street, local as- 
sessments for repaving a street are unconstitutional 
and void. Hammett v. Philadelphia (1870), 65 Pa. 
146. 

6 Stroud v. City of Philadelphia (1869), 61 Pa. St. 
255; McChesney v. Village of Hyde Park (1891), 28 N. 
E. Rep. 1102. 

7 Tide-Water Company v. Goster (1866), 18 N. J. 
Eq. 518; State v. Board of Commissioners (1879), 8 
Neb. 124. 

8 How v. Cambridge (1874). 114 Mass. 388 ; Scott Co. 
vy. Hinds(1892), 50 Minn. 204. When side walks are con- 
structed the abutting estates must, fromthe nature of 
the work, be benefited, and a tax to the amount ofa 
definite portion of the expense may be charged upon 
the abutters in just proportions. Howv. Cambridge 
(1874), 114. Mass. 388. 

9 Masonic Building Association v. Brownell (1895), 
164 Mass. 306. 

10 Palmer v. Stumph (1868), 29 Ind. 329. 

11 Connor v. City of Paris (1894), 87 Tex. 32. 

12 Smith v. Aberdeen Corporation (1853), 25 Miss, 
(3 Cushm.) 458; State v. District of St: Louis County 
(1895), 61 Minn. 542. 

18 An assessment of special benefits may be made as 
well for the cost of vacating a street as for opening a 
street. Jn re Vacation of Center Street (1887), 115 Pa. 
St 247. 

14 Litchfield v. Vernon (1869), 4 N. Y.123. 

16 Spencer v. Merchant (1885), 100 N. Y. 585. The 
judgment in this case was affirmed by the Supreme 
Court of the United States. Spencer v. Merchant 
(1888), 125 U. S. 345. 

16 Litchfield v. Vernon (1869), 4 N. Y. 123. 





The advigability of making tne improvement is 
within the discretion of the authorities designated 
by the legislature and is not subject toinquiry by 
the courts. In the enforcement of a special as- 
sessment for the construction of asewer, proof 
that certain lots might have been more advan- 
tageously drained by the gravity system is inad- 
missible.!7 

Territorial Jurisdiction of Officers Making Special 
Assessments.—lIt is not necessary that the territory 
over which the authorities have jurisdiction to 
levy special assessments shall be coextensive 
with any municipality or other political subdi- 
vision of the state. Special assessments may be 
made by a commission having jurisdiction over 
three towns.!® When a street improvement is 
made by a city extending to the city limits, and a 
special assessment for benefits includes property 
just outside the city limits, the burden is valid, 
because it is held not to be atax but an assess- 
ment of benefits.!° 


Procedure. — The statutes of the state 
must be followed in the levying and en- 
forcement of special assessments.2® Land 


may be taken for the opening of a street, 
and the amount of benefit arising to other 
land belonging to the same owner may be de- 
ducted from the value of the land taken and only 
the difference paid to the owner.?! Courts have 
nothing to do with the expediency of statutes 
which permit special assessments without «the 
consent of the persons interested.?2 

Amount Raised.—The amount of money sought 
to be raised by the levy of a special assessment 
for a local improvement is: (1) Usually the 
total cost of the improvement. (2) Sometimes 
two-thirds or some other fraction of the cost, 
either a specified fraction or a determinable frac- 
tion, Whether the total or a part only of the ¢ost 
of a local improvement shall be raised by 
special assessment is a question not subject to re- 
view by the courts. When the legislature pro- 
vides that there shall be a division of the assess- 
ment for benefits between the city at large and 
the adjoining property owners, it may also 
limit tbe charge against the city to ten per cent. of 
the total and require at least ninety per cent. to 
be levied aguinst the adjoining owners.?> In 
New Jersey, ever when a statute imposes only a 
part (such as two-thirds) of the cost of repaving 
a street on the owners of lots fronting on that 
part of the street repaved, the statute must also 


17 McChesney v. Village of Hyde Park (1891), 28 N. 
E. Rep. 1102. 

18 Dunham v. People (1880), 96 Ill. 381. 

19 Brooks v. City of Baltimore (1878), 48 Md. 265. 

20 City of Lexington v. McQuillan’s Heirs (1840), 9 
Dana (Ky.), 518; Henderson v. City of Baltimore 
(1855), 8 Md. 852; Wright v. City of Chicago (1867), 46 
Ill. 44; Litchfield v. Vernon (1869), 4 N. Y. 123; Vil- 
lage of Hyde Park v. Spencer (1886), 118 Ill. 446. 

21 Garrett v. City of St. Louis (1857), 25 Mo. 505. 

22 City of St. Joseph v. O’Donohue (1861), 31 Mo. 
845. 

23 Uhrig v.fCity of St. Louis (1869), 44 Mo. 458. 
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provide that the special assessment on each lot 
shall not exceed the benefit to that lot, or the 
statute is unconstitutional.24 Sometimes there is 
a preliminary special assessment of a certain per 
cent. of the estimated cost and then a subsequent 
special assessment of the remainder of the actual 
cost. When an estimate of the cost of an im- 
provement is made, and subsequently the con- 
tract is let, a preliminary special assessment may 
even then be made, if it be in accordance with 
the statute, to the amount of eighty-five per cent. 
of the estimated cost without regard to the price 
named in the contract.?° 

Property Subjected. — Special assessments for 
local improvements are usually required by stat- 
ute to be levied on some one of the following 
classes of real property: (1) Land fronting on 
the street in which the improvement is con- 
structed;2® (2) property benefited by the im- 
provement, the statute vesting the authorities 
with power to determine what property is bene- 
fited;27 (3) property which not only fronts on the 
improvement, but is at the sametime benefited 
by the improvement. 

‘I'he legislature may, in its discretion, limit the 
extent of territory to be included in the opera- 


24 State v. Mayor of Newark (1874), 37 N. J. Law, 415. 

% State v. District of St. Louis County (1895), 61 
Minn. 542. 

26 Williams vy. City of Detroit (1853), 2 Mich. 560; 
Smith v. Aberdeen Corporation (1853), 25 Miss. (3 
Cushm.) 458; Sehenley v. City of Allegheny (1855), 25 
Pa. St. (1 Casey) 128; Hill v. Higdon (1856), 5 Ohio 
St. 243; City of St. Joseph v. Anthony (1860), 30 Mo. 
537; Dorgan v. City of Boston (1866), 12 Allen ( Mass.), 
223; Uhrig v. City of St. Louis (1869), 44 Mo. 458; 
Stroud v. City of Philadelphia (1869), 61 Pa. St. 255; 
Chambers v. Satterlee (1871), 40 Ual. 497; Howe v. 
. Cambridge (1874), 114 Mass. 388; Graham v. City of 
Paterson (1875), 87 N.J. Law, 380; State v. Mayor of 
Paterson (1880), 42 N. J. Law, 615; Barber Asphalt 
Paving Co. v. Gogreve (1889), 41 La. Ann. 251; 
Scott Co. v. Hinds (1892), 50 Minn. 204; City of Ral- 
eigh v. Peace (1892), 110 N. Car. 32. Lots frenting on 
the street improved whose owners had failed to pay a 
former invalid special assessment made to provide 
revenue for the improvement. Spencer v. Merchant 
(1885), 100 N. Y. Supp. 585; Spercer v. Merchant 
(1885), 125 U.S. 345. All land lying between the street 
improved and the center of the block adjacent to the 
street. Hines v. City of Leavenworth (1865), 3 Kan. 
186. In thiscase the special assessment was appor- 
tioned among the lots according to their area. When 
special assessments are required by statute to be levied 
on property fronting on the street improved, it is usu- 
ally required that the amount shall be apportioned 
according to frontage, but the statute may provide that 
it shall be apportioned otherwise. 

27 People v. Mayor of Brooklyn (1851), 4 N.Y. 
419; Raymond vy. Cleveland (1885), 42 Ohio St. 522; In 
the Matter of Dorrance Street (1856), 4 R. I. 230; 
Brooks v. City of Baltimore (1878), 48 Md. 265; Jn 
re Vacation of Centre Street (1887), 115 Pa. St. 247; 
McChesney v. Village of Hyde Park (1891), 28 N.E. 
Rep. 1102. When the special assessment is required 
to be levied on the property benefited, it is also 
usually required to be apportioned according to 
benefit, but not necessarily so. 





tion of a special assessment. A special assess- 
ment of benefits arising from a local improvement 
may be limited to property fronting on the 
street improved.25 In New Jersey, if the land 
included is not subjected to a greater special as- 
sessment than.the actual benefit received by such 
land, the legislature may omit or require to be 
omitted certain land that is benefited.?® 

Taxing District.—In so far as a taxing district 
is essential to a valid special assessment, such a 
district is sufticiently provided for by a statute 
which confines the power to impose special as- 
sessments to *‘lots and lands that are contiguous 
and adjacent” and “those that abut upon” the 
improvement.°® It is not necessary that local 
taxation be co-extensive with any previously es- 
tablished district.21 A city charter prescribing 
that the cost of improving the street in any square 
may be distributed among the lotsin that square 
is valid. The charter may be regarded, so it is 
held, as dividing the city into as many munici- 
palities as there are squares in the city.°2 

Exemption from Taxation.—According to the 
weight of authority, a statutory exemption from 
taxation is presumed not to include an exemption 
from special assessments for local improvements. 
When a statute provides that a railroad company 
shall pay into the state treasury a stipulated per 
cent. of its gross revenues in lieu of taxes, the 
railroad company is not thereby made exempt from 
special taxes for local improvements.*? But in 
Georgia. it has been held that when the constitu- 
tion makes church property exempt from taxa- 
tion, and the legislature does not expressly make 
such property subject to special assessments, it is 
presumed that church property was not intended 
to be made liable for such charges.*4 

Apportionment.—The following methods include 
the most of those prescribed by the statutes for 
the apportionment of special assessments among 


‘the parcels of property on which they are levied: 


(1) According to the froutage on the street im- 
proved; (2) According to the area of the lots; 


% Graham v. City of Paterson (1875), 37 N. J. Law, 
380; State v. Mayor of Paterson (1880), 42 N.J. Law, 
615. 

29 Graham v. City of Paterson, supra; State v. 
Mayor of Paterson, supri. 

30 Raymond v. Cleveland (1885), 42 Ohio St, 522. 

31 People v. Mayor of Brooklyn (1851), 4 N. Y. 419. 

82 City of Lexington v. McQuillan’s Heirs (1840), 9 
Dana (Ky.), 518. But in New Jersey, when the terri- 
tory upon which a tax is imposed does not constitute 
a political subdivision of the state, and the tax is not 
limited to the amount of benefit to the property 
taxed, arising from the expenditure of the revenue to 
be raised, the tax is illegal. State v. Mayor of Newark 
(1874), 37 N. J. Law, 415. 

38 Tllinois Cent. R. R. Co. v. Decatur (1893), 147 U. 
8.190. ‘‘An exemption from‘taxation is to be taken 
as an exemption simply from the burden of ordinary 
taxes, taxes proper, and does not relieve from the 
obligation to pay special assessments.” Illinois Cent. 
R. R. Co. v. Decatur, supra. 

84 Trustees of the First M. E. Churchy. City of At- 
lanta (1886), 76 Ga. 181. 
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(3) In proportion to the benefit received; (4) In 
proportion to the value of the lots; (5) In ‘just 
proportions.’’35 

The individual special assessment against each 
lot is frequently limited by the statute either (1) 
to the amount of actual benefit, or (2) to a cer- 
tain percentage of the assessed valuation of the 
land. 

The municipal charter or other statute on 
which the special assessment is based may involve 
the frontage in either of two different ways, or 
both: (1) The statute may require that the prop- 
erty charged shall front on the improvement; or 
(2) that the apportionment shall be made accord- 
ing to frontage. The first requirement may be 
made withoutthe second, but the second would 
imply the first. 

The statute may invwlve the matter of benefit 
in any one or more of three different ways: (1) 
By requiring the property charged to be bene- 
fitted; (2) by requiring the apportionment to be 
in proportion to the benefit received by the prop- 
erty; (3) by requiring that the individual special 
assessment shall not exceed the actual amount of 
benefit received by the particular parcel of prop- 
erty. Either the seeond or the third requirement 
would imply the first, but the first requirement 
might be made without either the second or the 
third. [t would seem that the second requirement 
would not necessarily imply the third, nor the third 
the second, but 1t has been held that the words ‘*in 
proportion to the benefit received” in a statute 
include all three requirements, viz , existence of 
benefit; apportionment according to benefit; and 
limitation to amount of benefit.*® 

The question of benefit is usually held to be a 
legislative, not a judicial question. When lands 
may be benefitted by an improvement, the legis- 
lative determination that they were, is not open 
to review by the courts.°7 A tax for the con- 
struction of asewer may be levied against the 
property adjoining the street in which the sewer 
is laid, whether the sewer is of any benefit to the 
property or not.°8 Butin New Jersey it is held 
by the court of errors and appeals that a special 
assessment must be limited to the peculiar bene- 
fits received by those upon whom it is to fall.*® 
Also that a statute which provides for special 
assessments and fails to require them to be lim- 
ited to the actual benefit received is unconstitu- 
tional;*° and that it must affirmatively appear in 


35 Howe v. Cambridge (1874), 114 Mass. 388, ‘ 

86 Village of Passaic v. State (1875), 37 N.J. Law (8 
Vroom.) 538. 

87 Spencer vy. Merchant (1885), 100 N. Y. 585. 

88 Stroud v. City of Philadelphia (1869), 61 Pa. St. 
255. 

89 Graham v. City of Paterson (1875), 37 N. J. Law, 
880. 

40 Tidewater Company v. Coster (1866), 18 N. J. Eq. 
518; State v. Mayor of Newark (1874), 37 N. J. Law, 
415; New York & G. L. Ry. Co. v. Township of Kear- 
ney (1893), 55 N. J. Law (26 Vroom.), 463; City of 
Newark v. Inhabitants of Verona Township (1896), 58 
N. J. Law (29 Vroom.), 595. 





the assessor’s report of a special assessment that 
it does not exceed the benefit to the property.‘! 
Personal Liability.—There is a conflict of opin- 
ion as to whether the owner of real estate may be 
made personally liable for the payment of a spe- 
cial assessment against the property. According 
to one view, the owner of property may be made 
personally liable for an assessment of special ben- 
efits against his property; for the objectis merely 
to provide a mode of collection, which is within 
the legislative discretion.42 According to the 
other view, the owner of property upon which a 
special assessment has been levied cannot be 
made liable personally for the special assessment 
without violating the principle which forbids the 
taking of property without compensation. ‘4? 
Validity of Special Assessments.—The munici- 
pality levying a special assessment must derive 
the authority to do so from the legislature, 
either through the city charter or some other act. 
Special assessments levied by a municipality of 
any state and auchorized by the state legislature 
are valid, unless prohibited by some provision of 
the c -nstitution of the state or the constitution of 
the United States. This rule arises from the prin- 
ciple that while the government of the United States 
is a government of limited powers, the state gov- 
ernments are governments of general powers, and 
are presumed to have such authority as they claim, 
unless the contrary is shown. Special assessments 
are held to be constitutional in innumerable de- 
cisions.44 Various specific provisions of the con- 
stitutions of the various states and of the United 
States, have, however, been invoked in attack on 
the validity of special assessments for local im-, 
provements. ; 
Constitutional Provisions as to Special Assess- 
ments.—Some state constitutions contain clauses 
relating specifically to special assessments. A 
provision of the constitution that the legislature 
may confer upon municipalities the power to 
make special assessments does not prevent the 
legislature from conferring similar power upon 
counties, even though the constitution does not 
expressly give authority to confer such power 
upon- counties.45 In conferring power upona 
municipality to make special assessments under 
a provision of the state constitution, it is not nec- 
essary for the legislature to use the exact words 
of the constitution.‘ When the state constitu- 
tion provides that the legislature may confer 
upon muncipalities the ‘‘power to make local 
improvements by special assessments, or by spe- 
cial taxation of contiguous property, or other- 


41 Village of Passaic v. State (1875), 37 N. J. Law (8 
Vroom.), 538. 

42 In re Vacation of Centre Street (1887), 115 Pa. 
St. 247. 

483 City of Raleigh v. Peace (1892), 110 N. Car. 32. 

44 Howard v. First Independent Church (1862), 18 
Md. 451; Masonic Building Association v. Brownell 
(1895), 164 Mass. 306. 

45 State v. Board of Commissioners (1879), 8 Neb. 
124. 

46 Scott County v. Hinds (1892), 50 Minn. 204. 
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wise,”’ the legislature may confer upon a city the 
power to exercise all three methods specified.47 
The words ‘assessment and taxation’”’ in the con- 
stitution do not refer to special assessments for 
local improvements.*® Nor does the word ‘‘as- 
sessments”’ in the constitutional provision relat- 
ing to ‘‘assessments, rates, taxes’ refer to special 
assessments.*® But yet some courts have held 
that the word ‘‘assessment’”’ in the state constitu- 
tion isa recognition of the system of special as- 
sessments for local improvements.°® They have 
given this as a reason for sustaining the validity 
of special assessments in spite of constitutional 
restrictions on the legislative power of taxation. 
Other courts would have based the same conclus- 
ion on other grounds (see paragraph 30). 

Nature of the Power to Levy Special Assessments. 
—Courts have frequently classified the imposi- 
tion of special assessments under the taxing pow- 
erorsome other power. Ifit be true that the 
governments of the states are governments of 
general powers, and not of special powers, it 
would seem to be unnecessary to classify the 
power to impose special assessments for local im- 
provements. It would seem to be sufficient to 
determine that there is no specific constitutional 
provision prohibiting them. As a matter of con- 
venience, however, classification is desirable. 
By the weight of authority, special assessments 
are sustained under the taxing power.*! 

A charge against each individual lot of the ac- 
tual cost of the improvement of the street in front 
of that lot without regard to the cost of the im- 
provement as a whole has been held not to bea 
tax and to be illegal.5? It has also been held 
that a special assessment for a street improvement 
is not a tax, but an assessment of benefits, and 
that it may therefore include benefited property 
outside of the municipality within which the im- 
provement is made and which imposes the special 
assessment.°® It was formerly held in Illinois 
that special assessments might be sustained under 
the power of eminent domain.®* It has been 


47 Falch v. People (1881), 99 Ill. 137. 

48 Hines v. City of Leavenworth (1865), 3 Kan. 186. 

49 Dorgan vy. City of Boston (1866), 12 Allen (Mass.), 
223. 

50 Hill v. Higdon (1856), 5 Obio St. 248; Weeks v. 
City of Milwaukee (1860), 10 Wis. 186; Palmer v. 
Stumph (1868), 29 Ind. 329. 

51 People v. Mayor of Brooklyn (1851), 4.N. Y. 419; 
Schenley v. City of Allegheny (1855), 25 Pa. St. (1 
Casey) 128; Garrett v. City of St. Louis (1857), 25 Mo. 
505; Weeks v. City of Milwaukee (1860), 10 Wis. 186; 
Uhrig v. City of St. Louis (1869), 44 Mo. 458; Howe v. 
Cambridge (1874), 114 Mass. 388; Zn re Vacation of 
Centre Street (1887), 115 Pa. St. 247; Sargeant v. Tut- 
tle (1895), 67 Conn. 162. 

82 Christiancy, J., in Woodbridge v. City of Detroit 
(1860), 8 Mich. 274. 

83 Brooks v. City ‘of Baltimore (1878), 48 Md. 265. 

54 City of Chicago v. Larned (1864), 34 Ill. 208; Wright 
v.City of Chicago (1867), 46 Ill. 44. But special assess- 
ments could not be sustained under the power of em- 
inent domain, unless there was an assessment of spe- 





held that a charge made on property on one side 
of the street of any part of the cost of land 
taken on the other side of the street for 
the purpose of widening the street is not 
a proper exercise either of the power of 
eminent domain or of the taxing power.*> 
Also that a charge upon a parcel of land for the 
benefit arising from the opening of « Street is not 
a lawful exercise of the taxing power nor of the 
power of eminent domain.*¢ 

Taxes, according to the prevailing view, include 
special assessments for local improvements, 
and ‘‘taxes are the enforced proportional con- 
tributions from persons and property, levied by 
the state by virtue of its sovereignty for the 
support of government and all public needs.’*57 

Constitutional Restrictions on the Taxing Power. 
—Many of the state constitutions contain provis- 
ions which restrict the legislative power of pro- 
viding public revenue. These provisions are 
generally held to relate to ad valorem taxes, and 
not to specal assessments for local improvements. 
Some of the requirements are that the taxes levied 
shall be: (1) Limited toa certain amount; (2) 
fairly distributed; (3) uniform; (4) equal and 
uniform; (5) proportional and reasonable; (6) 
in proportion to the value of the property taxed. 

A constitutional limitation upon the amount of 
annual taxes does not refer to special assessments 
for local improvements.*® 

The constitutional provision that ‘* he burdens 
of the state ought to be fairly distributed amongst 


cial benefits to individual lots to determine whether 
there was just compensation. City of Chicago v. Larned 
(1864), 34 Ill. 203. 

55 State v. City Council (1860), 12 Rich. Law (S. 
Car.), 702. 

56 Sutton’s Heirs v. City of Louisville (1837), 35 Ky. 
(5 Dana), 28. 

57 Cooley on Taxation, 3rd Ed., Vol. 1, p. 1. 
“Special assessments in municipalities upon specific 
property benefited by a local improvement, for the 
purpose of paying the expense of that improvement, 
are taxes. Such assessments are enforced propor- 
tional contributions of asomewhat special kind, made 
in invitum, by virtue of legislative authority confer- 
red upon the municipality for that purpose, upon 
such terms and conditions asthe legislature within 
constitutional limits sees fit to impose.” Sargent v. 
Tuttle (1895), 67 Conn. 162. **The general levy of 
taxes is understood to exact contributions in return 
for the general benefits of government, and it prom- 
ises nothing to the persons taxed beyond what may be 
anticipated from an administration of the laws for in- 
dividual protection and the general public good. 
Special assessments, on the other hand, are made on 
the assumption that a portion of the community is to 
be specially and peculiarly benefited in the enhance- 
ment of the value of their property, peculiarly situ- 
ated as regards a contemplated expenditure of public 
funds, and a special contribution is demanded in con- 


sideration of the special benefit to the person receiv- — 


ing it.” Illinois Cent. R. R. Co. v. City of Decatur 
(1893), 147 U. S. 190. 

58 Barber Asphalt Paving Co. v. Gogreve (1889), 41 
La. Ann. 251. 
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the citizens’? does not prohibit the legislature 
frum conferring upon a municipality the power 
to use its discretion in determining whether to 
levy special assessments or general taxes or both, 
for the purpose of raising revenue for the con- 
struction of local improvements, and to use its 
discretion in employing different methods of 
raising revenue for different improvements in the 
same city.59 

When a new state constitution is adopted con- 
taining the provision that ‘:the legislature shall 
provide an uniform rule of taxation,’’ and norule 
has been provided by the legislature, then this 
provision of the constitution is immaterial in de- 
termining the validity of a special assessment for 
local improvements.®® But in Wisconsin, it has 
been held that the constitutional provision that 
“the rule of taxation shall be uniform’? would 
prohibit special assessments, if this provision 
were the only one inthe constitution bearing 
upon the question.*! Before the constitution of 
1870, which specifically authorized special assess- 
ments (see paragraph 22), was adopted by the 
state of Illinois, it was held by the supreme court 
of that state that special assessments could not be 
sustained as taxes, when the constitution pro- 
vided that taxes must be uniform within the juris- 
dictionof the body imposing the same.®? 

A provision of the state constitution that the 
legislature shall provide ‘‘for a uniform and 
equal rate of assessment and taxation’’ does not 
prohibit special assessments for local improve- 
ments.°3 Special assessments are not taxation 
within the meaning of the provisionin the state 
constitution that ‘taxation shall be equal and 
uniform throughout the state.’’4 A tax for local 
purposes of a public nature upon those who will 
reap the benefit on their estates of a proposed ex- 
penditure of money is neither unreasonable nor 
unproportional, and is notin violation of a con- 
stitutional provision limiting the taxing power by 
implication to proportional and reasunable tax- 
es.65 The constitutional provision that ‘all 
property subject to taxation in this state shall be 
taxed in proportion to its value’? does not pro- 
hibit special assessments fur local improvents.®® 
A special assessment for a street improvement 


59In the Matter of Dorrance Street (1856), 4 R. I. 230. 

60 Williams v. City of Detroit (1853),2 Mich. 560. 

61 Weeks v. City of Milwaukee (1860), 10 Wis. 186. 

62 City of Chicago v. Larned (1864). 34 Ill. 203. 

63 Hines v. Leavenworth (1865), 3 Kan. 186; Palmer 
Stumph (1868), 29 Ind. 329. 

64 Chambers v. Satterlee (1871), 40 Cal. 497; Connor 
vy. City of Paris (1894), 87 Tex. 32. 

_%& Dorgan v. City of Boston (1866), 12 Allen (Mass.), 
223. The constitutional provision that the legislature 
shall have power ‘‘to impose and levy proportional 
and reasonable assessments, rates, and taxes” applies 
to general taxes, not to special assessment for local 
improvements. Dorgan v. City of Boston, supra. 

6 Garrett v. City of St. Louis (1857), 25 Mo. 505. 
The provision that ‘‘all property in the state shall be 
taxed in proportion to its value” refers to taxes 
proper, and not to special assessments. Connor v. 
City of Paris (1894), 87 Tex. 32. 





may be apportioned among the various lots 
fronting on the street in proportion to the length 
of frontage without violating the constitutional 
requirement ‘-that all property subject to taxation 
in this state shall be taxed in proportion to its 
value.’*67 A special assessment of benefits sa is- 
fies a requirement that taxation shall be in pro- 
portion to value, because it is proportioned to the 
‘increased value’’ of the lot. The constitu- 
tional provision that laws shall be passed, taxing, 
by a uniform rule, all property according to its 
true value in money, when the constitution also 
recognizes ‘‘assessments’’ does not prohibit 
special assessments for local improvements. ®® 
General Constitutional Restrictions.—Some of 
the more general provisions of the various con- 
stitutions that have become involved in decisions 
upon, the validi-y of special assessments are the 
prohibitions upon the following: (1) the taking 
of private property for public.use without just 
compensation; (2) the granting of exclusive 
privileges; (3) denying the equal protection of 
the laws; (4) depriving of life, liberty, or prop- 
erty without due process of law. ae 
Miny state constitutions require that private 
property shall not be taken for public use with- 
out just compensation. In an early case, it was 
held that land may be taken in the enforcement 
of a lien created by statute for the amount as- 
sessed against the land for the benefit arising 
from the opening of a highway, without violat- 
ing the constitutional provision that requires 
compensation to be made for property taken for 
public use.7° It is generally held that this pro- 
vision does not prohibit special assessments for 
local improvements.?!_ When the cost of open- 
ing a street is charged against the land benefited, 
the benefit arising from the improvement is a suf- 
ficient compensation to satisfy the requirement of 
the constitution that property shall not be taken 
without compensation.’? It was formerly held 


67 City of St. Joseph v. Anthony (1860), 30 Mo. 5387. 
68 Garrett v. City of St. Louis (1857), 25 Mo. 505. 
Such a special assessment is a tax upon benefits, and 
not atax upon property within the meaning of a con- 
stitutional provision ‘‘that all property shall be taxed 
in proportion to its value.” Garretty. City of St. 
Louis, supra. : 

69 Hill v. Higdon (1856), 5 Ohio St. 243. 

70 McMasters v. Commonwealth (1834), 3 Watts 
(Pa.), 292. It is also held that the constitutional pro- 
vision “that private property shall not be taken for 
public use without just compensation” does not pro- 
hibit special assessments which are limited by the 
statute to the amount of benefit received frem the 
improvement. In the Matter of Dorrance Street 
(1856), 4 R. I. 230. 

71 People v. Mayor of Brooklyn (1851), 4 N. Y. 419; 
Williams v. City of Detroit (1853), 2 Mich. 560. 

7 McMasters v. Commonwealth (1834), 3 Watts 
(Pa.), 292. In the Matter of Dorance Street (1856), 4 
R. I. 280. When the benefit equals or exceeds the 
value of the land then taken fer public purposes, noth - 
ing need be paid for damages for the taking. The 
benefit is the compensation required by the constitu- 
tion. Nicholas v. Bridgeport (1854), 28 Conn. 189, 
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in Illinois that the constitutional provision that 
no person’s property shall be taken for public use 
without just compensation was violated by a city 
charter which provided for special assessments 
without also providing an assessment of special 
benefits to individual lots to determine whether 
there was just compensatiog.’*® 

Special assessments for local improvements are 
not in violation of a provision of the state consti- 
tution forbidding exclusive privileges.74 But it 
was held in an early case in Kentucky that the 
constitutional provision that no man or set of 
men are entitled to exclusive privileges forbids 
a charge on a parcel ef land for the benefit aris- 
ing from the opening of a street.75 ' 

The provision of the fourteenth amendment to 
the constitution of the United States, securing 
equal protection of the laws, does not prohibit 
the taking of land to pay a special assessment 
levied against it.7° 

It is declared by the fourteenth amendment to 
the constitution of the United States that no state 
shall ‘“‘deprive any person of life, liberty, or prop- 
erty, without dne process of law.’’ And similar 
provisions are contained in the constitutions of 
many of the states. It has been held that land 
may be taken to pay a special assessment levied 
against it without violating this provision of the 
federal constitution.77 But in South Carolina, 
the constitutional provision that no freeman of 
the state shall be deprived of his property “but 
by the judgment of his peers, or by the law of 
the land’’ prohibits any part of the cost of widen- 
ingastreet on one side from being charged 
against property on the other side of the street.’ 
It was formerly held ina leading case that the 
constitutional provision that no person shall be 
deprived of his property without due process of 
law does not apply to special assessments, nor to 
any form of taxation.7® That was before such a 
provision was incorporated into the {constitution 
of the United States by the adoption ofjthe four- 
teenth amendment. It is now held that ‘due 
process of law’’ requires that before a special as- 


78 City of Chicago v. Larned (1864), 34 Ill. 203. Ac- 
cording to the opinion of Justice Christiancy of the 
‘ Supreme Court of Michiganinthe case of Wood- 

bridge v. City of Detroit (1860), 8 Mich. 274, the con- 

stitutional provision that “‘the property of no person 
. Shall be taken by any corporation for public use with- 
out compensation being first made or secured” for- 
bids a city to make a special assessment of the cost of 
astreet improvement by charging to each ‘lot the 
actual cost of making the improvement in front of that 
lot without regard to the cost of the remainder of the 
improvement. 
74 Smith v. Aberdeen Corporation §(1853), 25 Miss. 

(3 Cush.) 458. 

7 Sutton’s Heirs v. City of Louisville (1837), 35 Ky. 

(5 Dana) 28. . 

76 Walston v. Nevin (1888), 128 U. S. 578. 
™ Walston v. Nevin (1888), 128 U.S. 578. 
78 State v. City Council (1860), 12 Rich. Law (S. 

Car.), 702. 

79 People v. Mayor of Brooklyn (1851), 4 N. Y. 419. 





sessment is apportioned among the parcels of 
property included, there shall be notice to, 
and hearing of, the parties interested.° The 
principle of Stuart v. Palmer and Spencer v. 
Merchant?! applies to all taxes, whether special 
assessments or not. This principle is that as to 
the amount of the tax, and as to the property to 
be taxed, no notice and hearing are required, but 
as to the apportionment of the tax notice and 
hearing are required. The legislature may fix 
the rule of apportionment, but the taxing au- 
thorities cannot legally apply that rule without 
notice and hearing. 
Epson B. VALENTINE. 
Ann Arbor, Mich. 


80 Stuart v. Palmer (1878), 74 N. Y. 183. But due 
process of law does not require notice and hearing as 
to the amount of money to be raised bya special 
assessment, nor as to the property on which the spe- 
cial assessment is to be levied. Spencer v. Merchant 
(1885), 100 N. Y. 585, affirmed (1888), 125 U.S. 345. 

81 See preceding paragraph. 





LIABILITY OF TOWNSHIP FOR DEFECT IN 


HIGHWAY. 


JAMES v. TRUSTEES OF WELLSTON TP. 








Supreme Court of Oklahoma, Feb. 18, 1907. 

In the absence of express statute imposing a lia- 
bility on townships for injuries sustained from de- 
fects in highways, such townships, in this territory, 
are not liable in a civil action for damages for neglect 
of public duty in failing to keep the highways ina 
safe and proper condition. 


IRWIN, J. (after stating the facts): As the 
main point in contention in this case is as to the 
liability of a township for failure and neglect of 
its officers in failing to keep in repair the roads 
and bridges in the township, and as the petition 
in this case places plaintiff's right to recover 
solely upon this ground, it will be unnecessary to. 
set out the petition in full. The objection raised, 
by the defendant in error, in the court below, to 
plaintiff’s right to recover, was that the-petition 
stated no cause of action. It was contended by 
the plaintiff that, as the law invested the corpo- 
rate trustees of the townsbip with the power, and 
charged them with the duty, of maintaining and 
keeping in repair the highways of said township, 
in case of failure or neglect to perform that pub- 
lic duty, they thereby became liable in damages 
to any person who might sustain injuries, in con- 
sequence of their failure to keep the highways in 
repair. This proposition was denied by the de- 
fendant, and this raised the issue, and the only 
issue necessary to be considered in determining 
this case. In deciding this proposition, it is nec- 
essary that it be constantly borne in mind the 
distinction whicb exists in the law between mu- 
nicipal corporations, such as incorporated cities 
and villages, and what is known as quasi corpo- 
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rations, such as counties, townships, school dis- 
tricts, and the like. 

In sume states it is held that municipal corpo- 
rations proper are, without any express statutory 
provisions to that effect, liable for all injuries 
caused by defective highways, on the theory that 
being invested with the exclusive control over the 
highways within the limits, and having ample 
power to raise money for their construction and 
repair, it is their duty to keep the highways ina 
reasonable and safe condition, for failure to per- 
form which they are subject to corresponding lia- 
bility. But, onthe other hand, it has been held 
that quasi municipal corporations are not liable 
for defects in the highways, unless they are ex- 
pres-ly made so by statute; the theory on which 
they are distinguished from municipal corpora- 
tions proper being generally stated to be that 
they are mere agencies of the state. We think 
the correct theory on which it-isheld that 
quasi corporations. such as counties and town- 
ships, are exempt from liability, is that they 
are but auxiliary parts of the sovereignty. The 
sovereignty is vested in the state for the purpose 
of carrying out the political powers of the state, 
and for convenience, the state is divided into 
counties, the counties are divided into townships, 
and the townsips are divided into road districts. 
These subordinate divisions being merely com- 
ponent parts of the great body politicuf the state, 
and as public policy would dictate that the state, 
for afailure to perform a public duty, would not 
be liable in civil damages to a citizen, the same 
rule would apply as to subordinate political sub- 
divisions of the state. It might be urged that no 
distinction reasonably exists between the case of 
a municipal corporation, which is ordinarily held 
liable in damages for failure to perform these 
duties, and counties and townships; but we think 
the distinction is that, in such municipal cor- 
porations as incorporated cities and villages, the 
power creating such municipal corporation and 
defining their powers places the entire subject in 
their charge. They are not only invested with 
power, but they are charged with the duty, of 
keeping and maintaining the streets and high- 
ways within their limits, and they are also given 
power to provide the necessary means to dis- 
charge this duty, and are clothed with authority 
to levy taxes to meet the emergencies 
that necessarily would arise in consequence of 
their being charged with liability for damages. 
And while, in some respects, and to a limited de- 
gree, townships iu this territory are clothed with 
authority to levy taxes and payacertain person 
to assess and collect taxes for road and bridge 
purposes, still there is no statute which author- 
izes the township officers generally to impose and 
collect taxes, and no provision is made for col- 
lecting taxes such as would be necessary to meet 
the demands that would necessarily be made upon 
such township, if they were held liable for dam- 
ages in such cases. We think a distinction should 
be observed between proper aggregate corpora- 





tions, and the inhabitantsof any district who are 
by statute invested with particular powers without 
their consent; in the books such as are sometimes 
called quasi corporations, and of such are the 
counties and townships of this territory. A coun- 
ty isa mere local subdivision of a state created 
by it, without the request or consent of the people 
residing therein. They do not receive any special 
favors, privileges, or benefits, but the law imposes 
upon them burdens which they are required to 
carry out in the interest of the state which created 
them. From the earliest history of the country, 

to the present time, the decisions of the courts 
have been almost unanimous in holding that 
counties and townships and other quasi municipal 
corporation are not liable at common law for in- 
juries sustained by reason of a failure to repair 
highways or bridges, and are only held liable 
when the liability is created by statute. Now, in 
the case at bar, itis conceded that there is no 
statute of this territory, expressly creating this 

liability; hence, if a liability exists, it must have 

existed at common law. Perhaps there is no 
other question that has received more frequent 
consideration by the courts of this country than 

this one, and none where the decisions have been 

more in harmony and of one aceord. It is true 
that there are three or four states holding ad- 

versely to this contention, notably Iowa, Mary- 
land and Pennsylvania; but we think an exami- 
nation of the authorities will convince that the 
great weight of authority is with the doctrine of 

the non-liability of townships under the condi- 

tions set forth in this petition. 

The Supreme Court of the State of Maine, in 
the case of Sanford v. Augusta Township, re- 
ported in 32 Me. 536, in a case against the town- 
ship, held that a recovery could be had only be- 
cause the action is given by statute, and expressly 
held that there is no common law liability. 

In the case of Vailv. Town of Amenia, re- 
ported in 4 N. Dak. 239, 59 N. W. Rep. 1092, the 
supreme court of that state say: ‘*While the duty 
torepair and maintain highways and bridges 
may, in this state, devolve upon civil townships, 
and while such townships may, within certain 
limits, be empowered to raise revenues for such 
purposes, yet, in the performance of such duty, 
the township acts as the intermediator of the 
state, and, in the absence of any statute fixing the 
liability, the township shares with the state that 
immunity from liability from the act or negli- 
gence of its officers which the state enjoys. The 
fact that in this state civil townships are organized 
only on petition of a majority of the resident 
voters therein does not change the rule of non- 
liability.”’ : 

The Supreme Court of the State of Kansas, in 
the case of Eikenberry v. Bazaar Township, re- 
ported in 22 Kan. 556, 31 Am. Rep. 198, which 
was an action brought by Emeline Eikenberry, 
September 3, 1878, to recover from the township 
of Bazaar, Chase county, damages for personal 
injuries alleged to have been occasioned on ac- 
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count of the impassability of a public highway. 
To this petition the township demurred, and the 
demurrer was sustained by the court, to which 
the plaintiff excepted and brought the case to the 
supreme court for review. In the opinion, writ- 
ten by Horton, C. J., the court says: ‘The prin- 
cipal question presented is whether a township in 
this state is liable for injuries caused by unsafe 
and defective highways. Inthe absence of an 
express statute imposing a liability, the authori- 
ties uniformly hold that organizations such as 
counties, townships, school districts, road dis- 
tricts, and the like, though possessing vorporate 
capacity and power to levy taxes and raise money, 
have been considered not to be liable for neglect 
of public duty. ‘The theory of these various de- 
cisions is, in effect, that such organizaiions, 
though corporations, exist as such only for the 
purposes of the general political government of 
the state; that all the powers with which they 
are intrusted are the powers of the state, and all 
the duties with which they are charged are the 
duties of the state; that in the performance of 
governmental duties the sovereign power is not 
amenable to individuals, and therefore these or- 
ganizations are not liable at common law for such 
neglect, and can only be made liable by statute. 
Cooley on Torts, 622; 2 Dillon, Municipal Cor- 
porations, 761-763; ‘Town of Waltham v. Kemper, 
55 Ill. 346, & Am. Rep. 652; Commissioners of 
Hamilton County v. Mighels, 7 Ohio St. 109. 
As our state has not adopted any statute ex- 
pressly making townships liable for injuries on 
highways, resulting from neglect of public duty, 
these organizations are not, under the authorities, 
liable in civil actions for neglectin that regard. 
Counsel for plaintiff in error cite the decisions of 
this court that cities having power con- 
ferred on them in reference to streets and side- 
walks, which in some respects are similar to the 
powers granted townships, are liable for injuries 
resulting from failure to keep their streets and 
sidewalks in safe condition, and assert that logi- 
cally the same doctrine should be applied to 
townships. Counsel fail to note the distinction 
between municipal corporations proper and quasi 
corporations. This distinction is pointed out and 
commented on in Beach v. Leahy, 11 Kan. 23. 
Cities, towns, and villages are municipal corpora- 
tions proper, while counties, townships, school 
districts, and road districts are quasi corpora- 
tions. The difference between these two classes 
of corporations is well established, and a princi- 
ple applicable to one class is not necessarily ap- 
plicable to other. The order and judgment of 
the district court will be affirmed.” 

This question was again brought squarely to 
the attention of the Kansas Supreme Court, and 
they were asked to review this decision, to reverse 
it, and lay down acontrary doctrine in a subse- 
quent case. ‘This subsequent case was discussed in 
a masterly manner, and presented by an able law- 
yer, who urged before the Kansas Supreme Court 
the sume contention that is raised in the brief of 





plaintiff in error in this case. Judge Doster, of 
Kansas, who was then a practicing attorney in the 
case of Marion County v. Riggs, reported in 24 
Kan. 255, took up this case of Eikenberry v. 
Bazaar Township, crilicizsed it, and urged the 
Kansas Supreme Court to reverse its rulings and 
lay down «a different doctrine. The case of Board 
of Commissioners of Marion County v. Riggs was 
an action brought by Marion Riggs against the 
Board of Commissioners of Marion county, and 
the city of Florence, to recover damages to certain 
live stock belonging to plaintiff, by reasun of an 
unsafe and defective public bridge in said county. 
The petition stated, in substance, that the bridge 
in question was built by the county of Marion, at 
a cost of over $200; that it was a part of the pub- 
lic bighway of the county; that it was impaired 
and unsafe for public travel; that the plaintiff, 
without any knowledge of its impairment and 
unsafe condition, drove his cattle and other live 
stock thereon; and that, while they were cross- 
ing said bridge, it broke down, because of its im- 
paired condition, and killed and injured a large 
number thereof. Riggs asked judgment against 
the defendants for $200 with interest thereon at 
the rate of 7 per cent. per annum, from Septem- 
ber 19, 1876, and for costs. Trial by the court at the 
April term, 1879, and judgment for the plaintiff 
and against the defendant board of commis- 
sioners for $175 and costs; and, in presenting 
that case to the supreme court, Judge Doster, 
who was then counsel for defendant in error, Mar- 
ion Riggs, stated to the court: ‘It seems to be 
generally admitted that municipal corporations 
proper, such as cities, are liable, without a stat- 
ute imposing such liability, and, numerically 
considered, the weight of authority is probably 
tothe effect that quasi corporations, such as 
counties, are not liable without being made 
so by statute. The reason for this distinction is 
not satisfactory to some of the most learned 
and eminent judges and authors. If, on 
principle, und without a statute, either a 
county or city is responsible in damages 
for the neglect ofits officcers to repair a high- 
way or a bridge, it can only be so because 
the duty to repair is imposed by law, and provi- 
sion for its discharge made in the revenue stat- 
utes. This seems to be a sufficient reason, 
It was recently so held by the Supreme 
Court of Indiana, in a case precisely in point, in 
which the authorities were reviewed in an excep- 
tionally able and satisfactory opinion, and a 
county decided to be responsible for damages 
occurring from a defective bridge’’—citing House 
v. Montgomery County, 69 Ind. 580, 28 Am. Rep. 
657. Also citing Wilson v. Jefferson County, 13 
Iowa, 181, and numerous other Iowa decisions. 
After this able presentation of the case by Judge 
Doster, in the supreme court, Chief Justice Hor- 
ton, rendering the opinion for the court, says: 
“The only question presented in this case is 
whether a county is liable for damages accruing 
from a defective and unsafe bridge, built by the 
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county asa part of the public highway. It is 
conceded by counsel that there is no express stat- 
ute imposing any liability; therefore the question 
must be answered in the negative upon the au- 
thority of Beach v. Leahy, 11 Kaa. 23, and Eiken- 
berry v. Townsbip of Bazaar, 22 Kan. 556, 31 Am. 
Rep. 198. Counsel suggests that, if it be held 
that the vase of Eikenberry v. Township of Ba- 
zaar, supra, is applicable, in view of the decisions 
in House v. Montgomery County, 60 Ind. 580, 28 
Am. Rep. 657, and in Wilson v. Jefferson Co., 
13 Iowa, 181, and Huston v. Iowa Co., 43 Iowa, 
456, this court ought to re-examine the question 
on principle. Counsel further contends that, as 
this court has decided that municipal corpora- 
tions proper, such as cities, are liable for damages 
resulting from the negligent exercise and control 
over the streets and sidewalks within their limits, 
without any statute imposing such liability, it 
follows logically that counties are equally liable. 
We are aware cf the diversity in the decisions in 
respect to the liability of a county in neglecting 
to keep in repair bridges and highways; and the 
difficulty of stating clearly and satisfactorily the 
principle upon which to rest the distinction be- 
tween the implied liability of cities and counties. 
If the writer of this opinion deemed the qu: stion 
an open one in this state, and felt at liberty to pass 
upon the subject solely in accordance with sound 
reason, he would deny the liability of even cities 
in neglecting to exercise their control and care 
over streets and sidewalks. or for. their imperfect 
execution of such power. Their implied liability, 
however, has been generally recognized by the 
decisions of other states, and has been fora long 
time followed by this court, and ought not now 
to be abandoned because the reasons given for its 
original adoption are not satisfactory. See Jan- 
sen v. Atchison, 16 Kuan. 358, and especially the 
remarks and authorities cited in brief of counsel 
of defendant in error (pages 360-375). ‘The dis- 
tinction between the implied liability of cities 
and qguzsi corporations, like counties, has been 
recognized in this state by prior adjudications; 
and, whether properly or not, we need not in- 
quire, in view of the fact that a new examination 
of the question before us, on principle, convinces 
us of the entire correctness of our rulings in 
Eikenberry v. Fownship of Bazaur, supra, and the 
principle there announced is decisive against the 
claim of defendant in error. The conclusions 
reached in House v. Montgomery Co., 60 Ind. 
580, 28 Am. Rep. 657, are not satisfactory to us. 
In the late case of Kincaid v. Hardin Co.,5 N. W. 
Rep. 589, 53 Iowa, 430, the Supreme Court of 
Iowa refused to extend the liability of a county 
to a case where a person was injured by reason of 
the negligent construction of a courthouse. Yet 
the distinction, in principle, between an injury 
resulting from a defective county bridge, and one 
caused by a defective and improperly constructed 
courthouse, is not very easily demonstrated. In 
the conclusion of the opinion, it is stated that, if 
the liability of quasi corporations is further ex- 





tended in that state, it must inevitably lead to 
inextricable complications arising in actions for 
all possible negligent acts. This is virtually a 
confession that the rule previously adopted in 
that state, as to the implied liability of counties, 
isa dangerous doctrine, and, if followed to its 
logical results, would cause confusion worse con- 
founded. The judgment ofthe district court will 
be reversed.”’ 

Soit will be seen that, after mature delibera- 
tion, close scrutiny, and a careful investigation of 
the subject, the Kansas Supreme Court has laid 
down, as the fixed law of that state, the docirine 
that, in the absence of statutory enactment, 
there is no liability on the part of tuwnships for 
defects resulting from defective highways. 

The Supreme Court of California, in the case of 
Barnett v. County of Contra Costa, reported in 7 
Pac. Rep. 177, 67 Cal. 77, in an opinion rendered 
by Justice Ross, says: ‘‘‘In the United States 
there is no common-law obligation resting upon 
quasi corporations, such as counties, townships, 
and New England towns, to repair highways, 
streets, or bridges, within their limits, and they 
are not obliged to do so, unless by force of stat- 
ute. Even when the legislature erjoins upon 
corporations of this character the duty to make 
and repair roads, streets, and bridges and confers 
the power‘to levy taxes therefor, the general 
tenor of the decisions is to treat this as a public, 
and not a corporate duty, and to regard such cor- 
porations in this respect as public or state agen- 
cies, and not liable to be sued civilly for damages 
caused by the neglect to perform this duty, 
unless the action be expressly given by statute.’ 
2 Dillon, Mun. Corp. § 996. Such is the rule in 
this state. Sherbourne v. Yuba Co., 21 Cal. 113, 
81 Am. Dec. 151; Huffman v. San Joaquin Uo., 
21 Cal. 427; Crowell v. Sonoma Co., 26 Cal. 313; 
Winbigler v. Los Angeles, 45 Cal. 36. It is said 
for the p!aintiff that the legislature, by section 50 
of the act entitled ‘An act concerning roads and 
highways in Contra Costa county’ (St. Rep. 1875- 
76, p. 237, ch. 246), has made that county re- 
sponsible in damages for injuries resulting from 
defective bridges therein. The section reads as 
follows: ‘The county is responsible for providing 
and keeping passable and in good repair bridges 
and all public highways; and the supervisors 
must appoint semi-annually a special meeting, at 
which the road overseers, on days set apart for 
their.respective districts, to hear highway and 
bridge reports and complaints from officers and 
citizens, when such orders must be made and 
such action had regarding the same as the public 
welfare demands.’ It is not an easy matter to say 
exactly what this language does mean, but we are 
inclined to think that its effect, which is in har- 
mony with previous provisions of the act, simply is 
to put upon the county, through its supervisors 
and road overseers, the responsibility and duty of 
keeping passable and in good repair all bridges 
and public bighways within the county. It cer- 

ainly does not say that the county shall be re- 
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spovsible in damages fora failure to keep the 
bridges in repair; nor, in our opinion, is such the 
effect of the language used. Therule that the 
county was not responsible for injuries in such 
cases was firmly established by the decisions in 
this state at the time the act in question was 
passed; and, if the legislature had intended to 
alter it, itis to be presumed that it would have 
used appropriate language for the purpose. Cer- 
tainly it ought not to be held that an established 
rule of law has been changed by doubtful and 
ambiguous language.”’ 

The Supreme Court of Colorado, in the case of 
Board of County Commissioners of El Paso 
County v. Bish, reported in 33 Pac. Rep. 184, 18 
Colo. 474, which was an action brought by Sarah 
A. Bish against the board of county commission- 
ers of E| Paso county to recover damages for per- 
sonal injuries. Judgment was rendered in favor 
of plaintiff, defendant appealed, and in reversing 
the lower court Chief Justice Hayt, in rendering 
the opinion for the court, says: ‘The question 
presented is: Are counties in this state liable for 
personal injuries occasioned through the negli- 
gence of county officers in the construction and 
repair of bridges? The rule that counties are not 
liable for torts, in the absence of statute, is uni- 
versally acknowledged; and tbe great weight of 
authority is in favor of the conclusior that, even 
when a duty is imposed by statute, the county is 
not liable for failure to perform it, in the absence 
of express provision creating such liability. The 
cases sustaining the latter conclusion are so nu- 
merous that space will not permit of their citation 
in this opinion. They wiil be found collated in 
part, in the notes on page 364 of the fourth vol- 
ume of the American and English Encyclopedia 
of Law, and also in note 1, p. 303, of Cooley’s 
Constitutional Limitations. In the states of Iowa, 
Maryland, Indiana and Pennsylvania this latter 
conclusion has been repudiated, and an implied 
liability declared to result, under certain circum- 
stances, from the failure on the part of county 
officers to perform statutory duty; but a contrary 
rule has been so well recognized by the courts of 
this country that it may well be ‘considered to be 
too firmly established to be changed, except by 
constitutional or legislative enactment. The un- 
certainty that must necessarily follow from a 
failure to follow the general rule by tbe courts is 
well illustrated by the decisions of the Supreme 
Court of Iowa. Inanumber of cases the court 
had held counties liable for injuries resulting 
from defective bridges, while in the case of Kin- 
eaid v. Hardin Co., 53 Iowa, 430, 5 N. W. Rep. 589, 
36 N. W. Rep. 238, it was decided that the county 
was not liable for an injury caused by a defective 
and improperly constructed courthouse. The dis- 
tinction attempted to be drawn by that court is that 
counties were compeiled to build courthouses, 
while the building of bridges was optional; but we 

ail to see any difference in principle between the 
two cases. In concluding the opinion in the latter 
case the court announces that it is unwilling to 





extend the liabilities of counties further than 
already obtains, as by so doing inextricable com- 
plications would result, in actions for all possible 
negligent acts. Of this language the Supreme 
Court of Kansas says: ‘This is virtually a corfes- 
sion that the rule previously adopted in that state 
as to the implied liability of counties is a danger- 
ous doctrine, and, if followed to its logical results, 
would cayse confusion worse confounded.’ Board 
v. Riggs, 24 Kan. 255. The judgment of the dis- 
trict court is reversed.”’ 

But counsel for plaintiff in error insists that 
the Indiana Supreme Cuurt have laid a different 
rule in the case of House v. Commissioners, 60 
Ind. 580, 28 Am. Rep. 657. But if counsel will 
take the pains to read the later case of Jasper 
County v. Allman, reported in 142 Ind. 573, 42 N. 
E. Rep. 206, 39 L. R. A.58,in which that court 
overrules the case ef House v. Montgomery 
County, and also if he will read the case of John- 
son County v. Reiner, 18 Ind. App. 119, 47 N. E. 
Rep. 642, he will find that the Indiana Supreme 
Court has adhered closely to the rule laid down 
by the Kansas Supreme Court. In this latter In- - 
diana case, in the opinion of Chief Justice Wiley, 
we find this language: ‘It is now the settled law 
of this state that counties are not liable for dam- 
ages resulting to travelers on public highways on 
account of defects therein, resulting from the 
negligence of their officers. It is the recognized 
rule in this and many of the states of the 
Union that a county is a subdivision of a state 
for governmental purposes, and is liable for 
the negligence of its officers, unless a right 
of action is expressly granted by statute.’’ 
In Boardy. Allman, 142 Ind. 573, 42 N. E. Rep. 
206, 39 L. R. A. 58 (which is the case above 
referred to of Jasper County v. Allman), Monks, 
J., speaking for the court, said: ‘It is a well- 
settled proposition that, when subdivisions of a 
state are organized solely for a public purpose by 
a general law, no action lies against them for an 
injury received by any one on account of the 
negligence of the officers of such subdivision, un- 
less a right of action is expressly given by stat- 
ute; that such subdivisions as counties and town- 
ships are instrumentalities of government, and ex- 
ercise authority given by the state, and are not 
more liable for the acts or omissions of their pub- 
lic officers than the state.”’ And, in support of 
this doctrine, that learned judge cites the follow- 
ing cases: Cones v. Board, 137 Ind. 404, 37 N. E. 
Rep. 272; Morris v. Board, 131 Ind. 285, 31 N. E. 
Rep. 77; Board v. Daily, 132 Ind. 73, 31 N. E. 
Rep. 531; Smith v. Board, 131 Ind. 116, 30 N. E. 
Rep. 949; White v. Board, 129 Ind. 396, 28 N. E. 
Rep. 846; Abbett v. Board, 114 Ind. 61, 16 N. E. 
Rep. 127; Freel v. School City of Crawfordsville, 
41 N. E. Rep. 312, 142 Ind. 27,37 L. R. A. 301; 
Summers vy. County, 103 Ind. 262, 2 N. E. Rep. 
725, 53 Am. Rep. 512; Board of Boswell, 4 Ind. 
App. 133, 30N. E. Rep. 534; Finch v. Board, 30 
Ohio St. 37, 27 Am. Rep. 414; Ford v. School 
Dist., 121 Pa. 548, 15 Atl. Rep. 812, 1 L. R. A. 807. 
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In answer to the contention of counsel for 
plaintiff in error that the Supreme Court of Texas 
had laid down a rule at variance with the doc- 
trine herein expressed, we call attention to the 
case of Heigel v. Wichita County, reported in 84 
Tex. 392, 19S. W. Rep. 562, 31 Am. St. Rep. 63. 
Judge Gaines, in delivering the opinion of that 
court, among other things, says: ‘‘It is apparent 
from the above citations that there is an over- 
whelming weight of authority in favor of the 
proposition that counties as arule are not liable 
at common law for injuries resulting from the 
neglect of their officers or agents. The grounds 
upon which the decisions are based are not uni- 
form. Counties are not corporations in the full- 
est sense fof gthat term. ‘They are commonly 
called ‘quasi corporations.’ They are created by 
the state for the purpose of government. Their 
functions are political and administrative, and 
the powers conferred upon them are rather duties 
imposed than privileges granted. Cities, on the 
other band, are deemed voluntary corporations, 
and, while they exercise political functions, it is 
considered that their charters are granted, not so 
much with a view to the interest of the public as 
for the private advantage of their ci'izens. It is 
upon this distinction that the courts ordinarily 
base the difference in the rule of liability, as 
applied to municipal corporations proper, and to 
quasi-municipal corporations,such as counties and 
townships. Other courts hold that, since a coun- 
ty is buta political subdivision of the state, a 
suit against a county is in effect a suit against the 
state, and that therefore an action will not lie 
without the consent of the legislature. But, upon 
whatever ground it should be placed, it is fairly 
well settled that in cases like this cities are liable, 
and counties are not, and we therefore feel con- 
strained by the authorities to hold that the peti- 
tion under consideration showed no cause of ac- 
tion against Wichita county.” 

So we think it can be safely said that the only 
states which at this time seem to hold to a con- 
trary doctrine from that laid down in this opinion 
are the states of lowa, Maryland, and Pennsyl- 
vania, and, from later decisions, and, from the 
trend of judicial holdings in the state of Iowa, it 
would seem that that state is beginning to see the 
error of its ways, as in the vase of Kincaid v. Har- 
din County, the Supreme Court of Iowa, speaking 
through Judge Rothrock, says: ‘‘We are required 
to determine in this case whether a county is lia- 
ble in damages to a person injured by reason of 








. the negligent construction of a courthouse, and 


because of negligence in not lighting an gun- 
guarded and dangerous stairway leading to a 
courtroom. If, in the discussion of the question, 
regard is to be had to adjudicated cases, it must 
be held that no such liability exists. See 2 Dillon, 
Mun. Corp., § 762; Cooley’s Constitutional Lim- 
itations, 246; 2 Addison on Torts, 1298. A-large 
number of authorities are cited by the learned au- 
thors, and in Addison on Torts it is said: ‘A 
plainly marked distinction is made, and should 





be observed, between municipal corporations 
proper, as incorporated towns, villages and cities,’ 
and those other organizations, such as counties, 
townships, school districts, and the like, which 
are established without any express charter or 
act of incorporation, and clothed with but limited 
powers. These latter political divisions are 
called quasi corporations, and the general rule of 
law is now well settled that no action can be 
maintained against corporations of this class by 
a private person for theirneglect of public duty, 
unless such right of action is expressly given by 
statute. * * * This court years ago held thata 
county was liable for an injury to a person caused 
by a defective county bridge. Wilson & Guston 
v. Jefferson County, 13 Iowa, 181. ‘That case 
has been followed in a number of other cases 
down to the present time, although exhaustive 
arguments have been made insisting that it should 
be overruled, as against not only the weight, but 
the whole current of authority. Itis insisted by 
counsel for appellant that defendant must be held 
liable in the case at bar, because such liability rests 
upon the same ground and is controlled by the 
same principles as the cases involving liability for 
injuries caused by defective bridges. It must be 
admitted that a distinctio: in principle between 
one injury resulting from a defective county 
bridge, and one caused by a defective and im- 
properly constructed court house, is not very 
plain; but as the line of decisions in this state as 
to the liability for defective bridges stands almost, 
if not quite, alone, as we have seen. we have no 
disposition to carry the doctrine further than is 
necesse;y to sustain the decisions of the court 
which have stood so long that it may be said they 
have the implied sanction of the lawmaking power 
and the people of the state.’ ”’ 

It will be seen by the wording of this opinion 
that the only ground upon which the Iowa Su- 
preme Court can possibly sustain the holdings 
of their suprem:2 court is by tradition; that the 
only redeeming feature of this doctrine is its an- 
tiquity. In other words, an untruth, repeated 
often enough, is accepted as a fact. So we are 
reasonably of the belief now that, if this ques- 
tion was for the first time brought tothe Supreme 
Court of Iowa, their holdings would bein accord- ~ 
ance with the views expressed in this opinion. 
What was said by the Colorado Supreme Court in 
the case of Commisioners of El Paso County v. 
Bish can be appropriately said of the case at bar; 
that is, that the court should take judicial notice 
of the area of the counties, and that the area in 
square miles of some counties would be almost 
equal to some small New England states, but 
without possessing their wealth and population. 
The court should take judicial notice that the 
springtime in (Oklahoma is a season of excessive 
floods, and in March, April, and May it sometimes 
occurs that almost every bridge and culvert in the 
county is washed away, and almost every high- 
way impassable, and neither the county nor town- 
ship has the means or money to make the neces- 
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sary repairs. If the doctrine was laid down as 
the settled law of Oklahoma that townships and 
counties were liable for injuries of the kind com- 
plained of in this case, such doctrine would cre- 
ate an endless amount of litigation. It is true 
that, in some states, statutes have been passed 
creating the liability of counties and townships; 
but the states that have done so are old and well 
settled and were in possession, aft the time the 
laws were paxsed, of good highways and bridges, 
and ample funds and sufficient number of officers 
to make repairs and maintain at any time the 
highways and bridges in good condition, anda 
such states have uniformly made provision for 
the levy of sufficient taxes to meet the demands 
and emergencies of such liability. It seems to us 
the better rule would be that which is supported 
by the great weight of authority on the subject, 
as well as supported by the stronger reasoning; 
that is, that no such liability exists u1tilsuch lia- 
bility is tixed by legislature or constitutional en- 
actment, and when the legislature in its wisdom 
sees fit to create this liability, then, and not until 
then, will we be bound to enforce such arule. 

Having examined the entire record, and find- 
ing no error therein, and believing that the ac- 
tion of the district court in sustaining the demur- 
rer was in accordance with the true principle of 
law, the decision of the district court is affirmed, 
at the costs of the plaintiff in error. 


Nore.—Highways — Liability, of Townships and 
Counties for Defects in Highways.—While it might 
seem hardly necessary to discuss a question now so 
well settled by authority, we have published the opin- 
ion of the courtin the principal case for two reasons, 
first to show how carefully the supreme court of the 
new state of Oklahoma is laying the foundation of -its 
jurisprudence, and secondly to show the trend of cer- 
tain courts which have hitherto maintained a position 
on the question stated as the subject of this note which 
has been against the overwhelming weight of au- 
thority. 

Indeed, we know of no opinion on the question 
herein to be discussed which so clearly and exhaus- 
tively presents every phase of the argument for and 
against the liability of counties and townships for de- 
fects in the highways and ‘in this connection we desire 
most heartily to congratulate the new state of Okla- 
homa in being so fortunate as to have at the helm at 
this particular time a supreme court which has already 
given evidence of ability to wisely direct the judicial 
destinies of the new commonwealth. This question be- 
ing one of transcendent importance and arising for the 
first time in the new state, required that the proper 
rule be laid down with such definiteness and con- 
vincing logic that its declaration might discourage 
anyone in the future from ever questioning its cor- 
rectness. For it is a consideration, sometimes lost 
sight of by courts, that a decision, which, in its argu- 
ment, is weak and inconclusive on principle, does 
not decide. As long as the bar considers any deci- 
sion as founded on error or weak logic they are ever 
ready and quick to attack its soundness at every pos- 
sible opportunity, either on the ground that the de- 
cision of the court on the particular question is in- 
trinsically erroneous or because the court has given 
evidence of its own incompetency or inability to handle 





the question decisively and thus encourages counsel 
in the belief thatthey can lead the court into their 
view of the law or to make an exception to the rule 
hitherto announced. There is therefore nothing 
which so effectively discourages ungrounded litiga- 
tion as clear, incisive, logical decisions, founded not 
so much on authority as on principle and reason. 

There is no doubt that the distinction sought to be 
maintained between the liability of municipal corpor- 
ations and township organizations for defectsin high- 
ways under their control hasin large measure been 
responsible for the frequent litigation of the question 
of a county or toewnship’s liability. A good reason for 
the distinction may exist, but if so, it has not been 
consistently and uniformly stated. Some courts have 
said that the reason for the distinction is that munici- 
pal corporations are chartered for private purposes 
and do not represent the state but their own residents, 
while counties are organized by the state for state 
purposes and represent the state; and vet in many 
other cases, municipal corporations have been said to 
be political subdivisions, and that many of them are 
governmental and in their execution the municipality 
represents the state, and the line has been so closely 
and finely drawn as to be sometimes indistinguisha- 
ble. The rule has therefore been laid down that a 
municipality is liable when acting in its private ca- 
pacity, as in the case of its streets and is not liable 
when acting in its political or governmental capacity 
as in regulating a local prison, ete. It was but natu- 
ral, therefore, that lawyers not being convinced by this 
reason for the distinction, have sought whenever occa- 
sion offered to hold a county or township liable when 
acting, as they contend, in its private capacity, in build- 
ing roads and bridges. But some courts have put the 
reason for the distinction on the ground that counties 
and townships do not have power to levy and collect 
taxes for this particular purpose and are therefore 
not required to keep them in repair while a munici- 
pality in its charter is usually given express power to 
tax its citizens for the purpose of constructing and 
repairing highways and impliedly or expressly made 
responsible for keeping themin repair. And yet, on 
the other hand the Supreme Court of California has 
held in Barnett v. County of Contra Costa, 67 Cal. 
77,7 Pac. Rep. 177, that even where the statute makes 
a county “‘responsible for providing and keeping 
passable and in good repair the bridges and all pub- 
lic highways,’”’ that nevertheless a county cannot be 
held liable in damages to an individual for injuries 
resulting from the failure of the county oflicers to 
fulfill this obligation. 

And thus it is apparent that the distinctions offered 
do not distinguish, and we are ready to contend with 
Judge Doster of the Supreme Court of Kansas in his 
opinion in the case of Marion County v. Riggs, 24 
Kan. 255, that no real, practical and effective distinc- 
tion exists. In that case the learned judge said: “If 
the writer of this opinion deemed the question an 
open one in this state, and felt at liberty to pass upon 
the subject solely in accordance with sound reason, 
he would deny the liability of even cities in neglecting 
to exercise their control and care over streets and 
sidewalks, or for their imperfect execution of such a 


| power.” A municipality is in most of its aspects at 


least in these modern times a governmental subdi- 
vision of the state. Its gaols, its asylums, its police 
courts, its police systems are all governmental, and 
when you come further down the list and consider 
the departments of acity having particular care of 
the health and property of the entire population of a 














Vol. 65 


CENTRAL LAW JOURNAL. 51. 








city, such as its board of health, its fire department, 
its school board, its water works, its sewerage sys- 
tems, its garbage reduction plants, its morgue, its dis 
pensaries and hospitals, you are forced to admit that 
a municipality is working in a public capacity for the 
benefit of the people, and in the interest not only 
of that particular city, but the state as well. It is only 
when you come to the constructions of its local high- 
ways fthat the city appears to be acting in a purely 
private capacity and in the interest of local property 
owners and not in the interest of the public health or 
welfare. But in even this capacity it is acting for the 
public convenience and its execution can readily be 
classed as a public duty. 

While, of course, we would not recommend that a 
rule so well established as is the rule determining the 
liability of municipalities for defects or negligence 
in the construction and care of their streets, 
should be suddenly uprooted in those jurisdictions 
where it has been so often affirmed, yet in a 
new commonwealth like Oklahoma, with cities 
and counties and townships all in their first 
stages of growth and covering large areas with 
little taxable wealth to sustain them, at least 
no more than sufficient at present to pay for 
the great amount of necessary expense which must be 
incurred in establishing the new counties provided 
forin the constitution just adopted, we are of the 
opinion it would be wise to seriously consider the ad- 
visability of adopting a uniform rule applicable alike 
to counties townships and municipal corporations 
holding each and all of them to be clothed with pow- 
ers and duties of such a public nature and to be act- 
ing in the performance of such duties in bebalf of the 
commonwealth in its capacity of parens patriae as 
not to be subject to liability for the failure of its offi- 
cers to perform, or to perform properly, any of its 
public duties, except in such instances where the leg- 
islature may impose a liability. 





JETSAM AND FLOTSAM. 





POWER OF A COURT OF EQUITY TO CANCEL OFFICIAL 
RECORDS—A SUGGESTION. 


I. The opinion of the Court of Errors and Appeals 
of New Jersey in Vanderbilt v. Mitchell, filed June 17, 
1907, and which is referred to in the editorial pub- 
lished in this issue, 65 Cent. L. J. 35, is perhaps the 
first instance where a court of last resort has dealt 
with the power of equity to stamp as a fraud a public 
record of vital statistics (i. e., a birth cirtificate) in 
form regularly made and filed by a public officer but 
based upon false information given by the parent to 
fraudulently fix the paternity upon a third party. 
The power ofa court of equity to direct the cancella- 
tion of official records, stamping them as fraudulent, 
is declared, as well as the power to destroy the evi- 
dential character of such records. 

II. The decision points out what is true, not only in 
New Jersey, but in many other states, that the laws 
which provide for the creation of evidential records 
relating to vital statistics are notably lacking in pro- 
visions for the correction of mistakes or cancellation 
in case offraud. The field which such statutes cre- 
_ ate for cunningly devised and far-reaching frauds is 
suggested. ‘ 

Quere 1. Under the statutes relating to vital statis- 
tics and the usual provisions making them evidential, 
and under the constitution of the United States by 





which they are given force in other states, why might 
not a birth certificate be filed in New Jersey, where it 


‘would not attract the attention of a resident of Massa- 


chusetts, fraudulently describing a party in Massa- 
chusetts to be the father, and after the alleged father’s: 
death be made the basis of an attack upon his estate? 

Quere 2. Is not the constitutionality of so much of 
the act as makes the contents of this certificate evi- 
dence prima facie or otherwise of the facts therein 
stated, and therefore binding upon strangers to the 
record, unless contradicted by competent evidence,. 
open to serious question as tending to deprive an 
owner of property without due process of law? 
These questions have apparently never been consid- 
ered or decided. 








NEWS ITEM. 
CIRCUIT COURT JUDGES MEN OF ALL WORK. 

A judge of the circuit court of St. Louis is a very 
busy man if he attends to all the duties laid down for 
him by the statutes. The legislatures have, evidently, 
from time to time, felt the necessity of having the 
dispensers of justice earn their salaries. Part of their 
time must of course, be given to hearing cases and 
passing on the rights of citizens who can not settle 
their own differences. But when the strictly judicial 
duties have been performed, a judge may turn to the 
law books and find plenty of things to employ his 
time. Judge James E. Withrow, one of the circuit 
judges of the city of St. Louis. and one of our esteemed 
subscribers, who has not had time to go fishing for 
some time, has been delving into this matter and dug 
out amatter of thirty-three separate ministerial and 
quasi-judicial duties which the judges are required 
to attend to. Commenting on these various duties 
Judge Withrow said: 

“The statutes of Missouri impose many non-judicial 
duties upon the judges ofour circuit court. They 
have performed these duties, not because they felt 
they could be constitutionally required todo so, but 
because they thought it would furtherthe public in- 
terests. There may be some doubt, however, whether 
the public welfare is sufficiently subserved to com- 
pensate for the danger of bringing our courts into 
disrepute by imposing upon them duties of such a 
nature as may involve political questions. Where 
political ministerial duties are imposed upon judges, 
it necessarily places them in an embarrassing position. 
While many of these duties may be technically called 
judicial as they require the exercise of judgment and 
discretion, they are not judicial in the sense in which 
judicial power is granted by the constitution.” 

The experience of Judge Withrow is not peculiar to 
judges of the St. Louis Circuit Court. The legislatures 
of other states are in the habit, where they are at a 
loss where to impose anew public duty, to saddle it, 
temporarily at least, on the circuit judges. This is 
specially true of the circuit judges of large cities in 
relation to which much sumptuary and special legis- 
lation is passed. For instance circuit judges in St. 
Louis and other large cities are expected to establish’ 
representative and justice of the peace districts, to 
select the panel for grand jury service and assist at 
the drawings of grand jurors; to let contracts forthe 
publication of legal advertising; to appoint local 
boards of equalization; to fill vacancies temporarily 
of justice of the peace; to appoint jury commissioners; 
to grant licenses for public warehousemen and ap- 
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prove bonds; to approve bonds of officers of building 
and loan associations and other officers both public and 
private in their nature; to appoint provisional judges 
of lower courts; to approve appointment of deputies 
by clerk and sheriff; to appoint stenographers and 
janitsrs of all court rooms and fix their compensation; 
to administer oaths to members of the school boards, 
police boards and other public officers; to appoint 
probation officers for juvenile courts; to approve ap- 
pointment of assistant circuit attorneys; to examine 
the solvency of sureties on every publie bond, and 
other and various dutiesin addition to their strictly 
judicial duties, such as trying the causes of litigants. 
It might seem questionable whether the legislature 
has the power to impose on ajudicial officer, such asa 
judge of a court of genera! jurisdiction, duties which 
are comparatively trivial and ministerial'in their na- 
ture. Where aconstitution prescribes the duties ofa 
judiciary in keeping with the general significance of 
that term it would seem to be quite withoutt he power 
of the legislature to impose a multitude of ministerial 
duties on the courts, impairing their usefulness as 
well as embarrassing the individual judges thereof. 








CORRESPONDENCE. 


"THE COURTS AND THE RAILROAD QUESTION. 
Editor of the Centrat Law Journal: 


I was deeply impressed with the force of the article 
on “the railroad question” in No. 240f Volume 64 of 
the CENTRAL LAW JOURNAL. There can be no ques- 
tion but that the courts have been remiss and have 
failed in their duty when dealing with public service 
corporations—more especially railroads. Instead of 
exercising the full powers given them by the common 
law and holding void all efforts of such corporations 
to escape from their public duties by means of private 
contracts, which contracts if viewed in the light of 
first principles are clearly without consideration, they 
have given effect to these contracts and have thus 
enabled such corporations not only to get something 
for nothing, but also to obscure the principle that 
public duties cannot be contracted away and the lia- 
bility arising therefrom escaped. From time to time 
the legislatures of many of the states have, in a halting 
and partial way, come to the relief of the public by giv- 
ing to the public through statute law a portion of the 
rights which were already fully theirs under the com- 
mon law if the courts had only exercised their powers. 
The result has been, under the rules of statutory con- 
struction, a limited and partial relief, and in many in- 
stances the relief has been inadequate to meet the facts 
of the particular case where relief was plainly demand- 
ed and where thesame might have been fully given 
under the common lawifthe courts had done their 
duty. There is no escaping the fact that the fault has 
been with the courts. They have failed to differen- 
tiate properly the public functions of such corpora- 
tions from the private interests of the parties imme- 
diately concerned. They have, in following case 
law too closely, obscured or lost sight of the funda- 
mental idea of what a quasi-public corporation is; and 
this leads me tosay that you cannot'too strongly insist 
upon the necessity of adhering to first principles. The 
necessity for so doing was never more ably set forth 
thanin the great work of ‘‘Hughes on Procedure.” 

I cannot thank you too much for the great things 
you are doing by your insistance that while case law 





shall have its proper place in the administration of 
justice, it shall never move the “legal edifice” from 
the eternal foundations of first principles. Case law 
should never be followed where it would result ina 
decision that has no logical relation to the funda- 
mental principle from which such decision ought to 
follow as a necessary corollary. When such result is 
reached, we are landed in chaos, and “the railroad 
question” has about reached this state; 
Yours truly, 
ROBERT M. WRIGHT, 
Judge Eleventh Judicial District of Iowa. 
Fort Dodge, Iowa, June 17, 1907. 
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HUMOR OF THE LAW. 





Tim Shaughnessy came into Mr. Gillman’s, his pa- 
tron’s office one morning looking dejected. ‘‘Mr. Gill- 
man I was arrested again this morning.” “Oh Tim, 
why do you get into trouble all the time, why can’t 
you behave yourself? What is it this time?” “I had 
some trouble with a nagur. I was having some plas- 
tering done down at the house and to save expense I 
was tending him myself. AsIcame out the door a 
great big buck of a nagur came along and put his big 
huff ofa foot into the mortar I bad mixed up and 
scattered it out.”? ‘“‘What did you do to him, Tim?” 
‘Nothin’ at all, Mr. Gillman, except to hit him in the 
head with the mortar hoe.” 


A young limb of the law defended an old convict 
on the charge of burglary. The rules of the court 
(it was in Massachusetts) allowed each side an hour 
in which to address the jury. 

The young lawyer, just before bis turn came, con- 
sulted a veteran member of the bar who was in the 
court room. 

“How much time do you think I should take in 
addressing the jury?” he asked. 

“You ought totake the full hour.” 

“The full hour. Why, I was only going to take 
ten minutes.”’ 

“You ought to take the full hour,’’ reiterated the 
old lawyer. 

“But Why?” 

“Because the longer you talk the longer you will 
keep your client out of jail.” 
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1. ABATEMENT AND REVIVAL—Death of Plaint.ff — 
Where plaintiff sued for personal injuries, and died 
unmarried and without issue,the right of action sur- 
vives in favor of his mother alone, under Civ. Code, art. 
2315.—Payne v. Georgetown Lumber Co, La., 42 So. 
Rep. 475. 

2. ACTION—Ex Contractu.—In an action for damages 
for the negligent construction of a windmill on plaint- 
iff’s barn, the action held not ex contractu because plaint- 
iff set up tae contract under which defendant had agreed 
to construct the mill ina first-class manner.—Flint & 
Walling Mfg. Co. v. Beckett, Ind., 79 N. E. Rep. 503. 

3. ADOPTION—N otice of Proceedings.—A decree of 
adoption rendered in judicial proceedings in whicha 
resident parent had no notice was invalid.—Sullivan v. 
People, Ill ,79 N. E. Rep. 695. 

4. ADVERSE POSSESSION—Acquisition of Title.—Where 
the occupancy of real estate was adverse for the statu- 
tory period, it operated as an investiture of title, anda 
subsequent act recognizing the validity of another’s 
claim tothe premises did not reinvest the title in the 
claimant.—Hudson v. Stillwell, Ark., 988. W. Rep. 356. 

5 ANIMALS—Hire and Use.—When a horse is hired for 
a particular trip and is used for a further trip, such de- 
viation alone will not render the hirer liable for the 
horse dying, without proof that its death came from its 
use for the further trip.—Carney v. Rease, W. Va , 5558. 
E. Rep. 729. 

6. ANIMALS — Trespassing Sheep —In actions under 
Rev. St. 1887, §§ 1210, 1211, damages by herding sheep on 
public unappropriated lands within two miles of plaint- 
iff's dwelling ure measured by an entirely different 
standard than damages by reason of such sheep herding 
on plaintiff's own land.—Risse v, Collins, Idaho, 87 Pac. 
Rep. 1006. 

7. APPEAL AND ERROR—Disposition of Cause.—Where 
in proceedings to set aside a mortgage foreclosure de- 
cree the cause was not fully tried priorto appeal, the 
supreme court on reversal would not render judgment 
absolute but would remand the cause for further pro- 
ceedings.—Curry v. Wilson, Wash., 87 Pac. Rep. 1065. 

8. APPEAL AND ERROR—Matters Presented for Review. 
—On appeal in an equity case, the supreme court wil, 





review nothing further than the record proper, where 
the whole of the evidence is not brought up.—Guinan v- 
Donnell,/Mo., 988. W. Rep. 478. 

9. APPEAL AND ERROR—Supersedeas Bond.—A party 
who, on appeal from decree for recovery of possession 


’ of realty unless balance of price should be paid before 


Januaiy 1, 1899, secures extension of payment till No- 
vember 1, 1899, held not liable on supersedeas bond for 
use and occupation of property between those dates.— 
Crane v. Buckley, U.S. 8S. 0., 27 Sup. Ot. Rep. 56. 

10. ARBITRATION AND AWARD—Effect.—Where plaint- 
iff and defendant had submitted to arbitrators the dam- 
ages which had accrued and those which might there- 
after accrue, it was a complete settlement of the matter. 
—Frepons v. Grostein, Idaho, 87 Pac. Rep. 1004. 

11. ASSUMPSIT, ACTION OF —Ejectment.—A party in am 
action to recover land who claims under a deed from a 
devisee cannot question the validity of the probate of 
the will.— Steadman v. Steadman, N. eens 55 8S. E. Rem 
784. 

12. ATTORNEY AND CLIENT—Disbarment Proceedings. 
—A disbarment proceeding under Ballinger’s Ann. 
Codes & St. § 4776, may be instituted on motion of mem- 
bers of a bar association.—State v. Martin, Wash.,87 Pac. 
Rep. 1054. 

18. ATTORNEY AND CLIENT—Discharge of Soiicitor.— 
The question whether a solicitor ina pending suit has 
been guilty of a breach of his contract of employment 
held not to be determined on a motion for his summary 
discharge where the facts are in dispute.—The New 
York Phonograph Co. v. Edison,U. S C.C., 8. D.N. Y., 
148 Fed. Rep. 397. 

14, ATTORNEY AND CLIENT—Misconduct of Attorney.— 
On application of a client, the court can, under common 
law, inquire into the alleged misconduct of his at- 
torney by an order to show cause.— People v. Feenaugh- 
ty, 101 N. Y. Supp. 700. 

15. ATTORNEY AND CLIENT—Recovery of Money Col- 
lected.—Remedy of client for recovery of money with- 
held by attorneys claiming lien held not by action for 
conversion, but by application for order to show cause 
or action for accounting.—Rose v. Whiteman, 101 N. Y. 
Supp. 1024. 

16. BANKRUPTCY — Corporations.—An insolvent cor- 
poration does not commit an act of bankruptcy, under 
Bankr. Act 1898, § 3, by permitting its property on leased 
premises, which is subject to a mortgage given to secure 
its bonds, to be sold under a distress warrant, lawfully 
issued,to pay past-due rent which is made a lien on 
such property by the state statute.—Richmond Standard 


+ Steel, Spike & Iron Co. v. Allen, U.8.C.C.of App., 


Fourth Circuit, 148 Fed. Rep. 657. 


17. BANKRUPTCY—KEquitable Lien.—Where the grantee 
of land assumed as a part of the purchase price to pay a 
debt of the grantor, and the land was reconveyed, held 
that the creditor did not lose herright to enforce an 
equitable lien againstthe land by proving the debt in 
bankruptcy .—Eisman vy. Whalen, Ind., 79 N. BE. Rep. 5i4. 


18, BANKRUPTCY—Parinership Property.—In a suit by 
a trustee in bankruptcy to have a chattel mortgage exe 
cuted by the bankrupt set aside on the ground that the 
property was partnership property and the mortgage 
not executed in accordance with Rev. St. 1899, § 2808, hela 
proper to admit in evidence the written consent of the 
other partner to include partnership property in the es- 
tate.—Lellman v. Mills, Wyo., 87 Pac. Rep. 985. 


19. BANKRUPTCY—Property Passing to Trustee.—Land 
held in tryst held not to have passed to the trustee in 
bankruptcy as a bona fide purchaser, ‘under Burns’ Ann. 
St. 1$01, § 3892.—Ellison v. Ganiard, Ind.,79 N. E. Rep. 450. 


20. BANKRUPTCY — Property Vesting in Trustee.— 
Where negotiations for the transfer of a note as collat- 
eral security for an existing debt were pending at the 
time of the filing of a petition in bankruptcy against the 
debtor, but the conditions on which he offered to make 
the transfer had not been accepted by the creditor, a 
sub tance and transfer did not pass title to 
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the note, which vested in the bankrupt’s trustee on his 
appointment.—Jn re Duncan, U.S. D.C., D.S. Car., 148 
Fed. Rep. 464. 

21. BaNKRUPTCY —Surrender of Vroperty.—A sum- 
mary proceeding by a trustee to require the bankrupt to 
surrender goodsinhis possession as property of the 
estate fails when the seller of the goods is permitted to 
rescind the sale for fraud, and cannot be continued for 
the benefit of such seller.—Jn re Kliowich, U. 8. D. C., 
8. D.N. Y., 148 Fed. Rep. 510 

22. BANKRUPTCY — Preference.—A chattel mortgage 
given by a debtor nine days before his bankruptcy held 
to have been received by the creditor with reasonable 
cause to believe thata preference was intended, and 
voidable under Bankr. Act ch. 541, § 60b.—Pittsburgh 
Plate Glass Co. v. Edwards, U.S ©.C.of App., Eighth 
Circuit, 148 Fed. Rep. 377. 

23. BENEFIT SOCIETIES — Suicide.—The suicide of a 
member of a benefit society while sane held not to defeat 
the right of the beneficiary to recover.—Grand Legion 
of Illinois Select Knights of America v. Beaty, II1.,79 N. 
E Rep. 565 

24. BILLS AND NoTges—Intent of Parties.—The meaning 
and legal effect of a written promise to pay money 
should be determined by the court on an inspe:tion of 
the instrument, and the intent of the maker should be 
gathered from the writing itself, where there is no am- 
biguity or fraud.—Langley v. Owens, Fla., 42 So. Rep. 457. 

25. BOUNDARIES — Streets.—Title to the center of a 
street is conveyed where the property is conveyed ac 
cording toa map filed which shows such streets as 
boundaries, though the city never opens the street.— 
Trowbridge v Ebrich, 101 N. Y. Supp. 995. 

26. BROKERS — Commissions.—Where defendant did 
not base his refusal to consummate an agreed purchase 
of property upon any invalidity of title to the land, it 
was not necessary for a broker, in suing hit for a com- 
mission for negotiating the purchase, to show clear 
title-—Hannan v. Espella, Ala., 42 So. Rep. 443. 

27. BROKERS—Commissions.—A broker’s act in cloud- 
ing the title to the premises held to justify the purchas- 
er’s refusal to complete the sale, depriving the broker of 
his right to commission.—Woolf v. Sullivan, Ill.,79 N. K. 
Rep. 646. 

28. CANCELLATION OF INSTRUMENTS—Conveyance to 
Administrator.—An heir, seekingto have his deed to the 
administrator canceled and to have an accounting, can- 
not require an accounting until the deed is set aside.— 
Jolly v. Miller, Ky.,98 8. W. Rep 326. 

29. CARRIERS—Care Required Toward Passengers.— 
The fact that it was customury for the employees ofa 
carrier, in the operation of freight trains, to act as was 
done at the time a passenger on a freight train was in- 
jured, held not to relieve the carrier of the duty of exer- 
cising the proper degree of care.—International &G. N. 
R. Co. v. Cruseturner, Tex., 98 S. W. Rep. 423, 

20. CARRIERS —Errorin Ticket.—Passenger on through 
train wnich does not stop at station to which she had 
purchased a ticket should minimize her damages by get- 
ing off at next preceding station and waiting for follow- 
ing local train.—Carter v. Southern Ry., S. Car., 55 8. E. 
Rep. 771. 

31. CARRIERS—Injury to Passenger on Freight Train.— 
Railway company held liable for injury to passenger on 
a freight train, though it had a rule prohibiting carriage 
of passenger iu such trains, where hehad no knowledge 
of the rule andit was generally violated.—St. Louis, 
Southwestern Ry. Co. of Texas v. Morgan, Tex., 98 S. W. 
Rep. 408. 

32. CARRIERS—Personal Injuries —Passengeron street 
car held guilty of contributory negligence in riding ina 
dangerous position.- Kletfman v. Metropolitan St. Ry. 
Co., 101 N. Y. Supp. 582. . 


88. CHATTEL MORTGAGES—Conditional Sales.—A sel- 
ler of cattle conditionally held not estopped from claim- 
ing thatthe buyer did not have title to the cattle de- 
scribed in a mortgage executed by him toa third per- 





son.—Huston & Boyd v. Peterson, Colo., 87 Pac. Rep. 
1074. 

34. COMMERCE— Regulation of Interstate Carriers — 
Section 10, Act June 1, 1898, ch. 870, 39 Stat. 428 (U. 8S. 
Comp. St. 1901, p. 8210), relating to carriers engaged in 
interstate commerce and their employees, is void as not 
within the constitutional powers of congress to regulate 
interstate commerce.—Order of R. R. Telegraphers v. 
Louisville & N.R.Co,U.8.C.C, N. D. Ky., 148 Fed. 
Rep. 437. 

45. COMMERCE—Statute Relating to Interstate Carriers 
as Employers —Section 10, Act June 1, 1698, 30 Stat. 428 
(U. 8. Comp. St. 1901, p. 3210) intended to regulate’ the 
relation between carriers engaged in interstate com- 
merce and their employees, without any limitation in 
respect to whether the duties of such employees relate to 
interstate commerce, is beyond the constitutional power 
of congress and void.—United States v. Scott, U. S. D.C., 
N. D. Ky., 148 Fed Rep. 431. 

36. CONSTITUTIONAL Law—Contract Obligations.—Con- 
tract obligations are not impaired by proceedings under 
Gen. St. Conn §§ 3694, 3695, by a railroad company, lessee 
of another railroad and the owner of three-fourths of 
its stock to condemn outstanding shares owned by one 
refusing to agree to the terms of purchase—Offield v 
New York, N. H. & H. R. Co.,U. 8. S. C., 27 Sup. Ct. Rep. 
72. 

37. CONSTITUTIONAL Law — Kight Hour Law.—Laws 
1905, p. 105, ch. 50, §§ 1, 2, prohibiting the employment of 
certain laborers for mure than eight hours per day, held 
a valid exercise of police power and not un infringe- 
ment of the freedom to contract guaranteed by Const. U. 
8. Amend. 14.—State v. Livingston Concrete Bldg. & Mfg. 
Co., Mont., 87 Pac. Rep. 980. 

88. CONSTITUTIONAL Law — Imprisonment for Con- 
tempt.—A party who failed to make payment of specific 
funds, as ordered, held subject to imprisonment for 
contempt, notwithstanding Const. 1874, art. 2, § 16, for- 
bidding imprisonment for debt.—Meeks v. State, Ark., 98 
8S. W. Rep. 3738. 

39 ConTRACTs—Building Contract.—A building con- 
tractor is not exempt from liability for breach of con- 
tract because performance is prevented by the destruc- 
tion of the building through no fault of his. -American 
Surety Co. of New York v. san Antonio Loan & Trust Co., 
Tex ,98 S. W. Rep. 387. 

40. CONTRACTS—Consideration —Where at the time of 
the sale of a lot it was agreed that if the vendee resold 
the same the vendor should have the profits realized, the 
consideration for the sae was sufficient to support 
the collateral agreement.—Bourne vy. Sherrill, N. Car., 55 
8. E. Rep. 799. 


41, CONTRACTS—Construction.—When words or terms 
having a definite legal meaning are knowingly used in a 
written instrument, the parties will be presumed to have 
intended such words er terms to have such meaning.— 
Langley v. Owens, Fla., 42 So. Rep. 457. 


42. CONTRACTS—Evidence.—In an action on an alleged 
cortract under which plaintiff claimed to have delivered 
certain bonds to defendant for sale and reinvestment of 
the proceeds under a guaranty to make good any result- 
ing loss, evidence examined, and held insufficient to es- 
= the guaranty.—Linden v. Thieriot, 101 N. Y. Supp. 


43. CONTRACTS — Rescission. — A contract to do is 
breached by the failure of the obligor to perform within 
the time agreed, and it is then optional with the obligee 
to claim the rescission of the contract or damages.— 
Murray v. Barnhart, La., 42 So. Rep. 489. 


44, CONVERSION—Devise of Land.—A devise of land 
with the provision that it is to be converted into money 
and distributed among the devisees, held a devise of 
money, and not land.—Darst v. Swearingen, Ill , 79 N. E, 
Rep. 635. 

45. CoPYRIGHTS—Infringement.—On an accounting by 
a defendant for profits realized from the sale of a direc- 
tory which infringed complainant’s copyright, the 
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amounts received from advertisers are to be included in 
the gross receipts, to be accounted for, less the neces- 
sary cost of producing and disposing of the copies sold. 
—Hartford Printing Co. v. Hartford Directory & Printing 
Co., U. 8. C. C., D. Conn., 148 Fed. Rep. 470. 

46. CORPORATIONS— Construction of By-Law.—Under 
by-law of corporation when dividend is declared on paid- 
up stock, like dividend to be applied on unpaid subscrip- 
tion held to accrue as a matter of course.—Gellermann v. 
Atlas Foundry & Machine Co., Wash., 57 Pac. Rep. 1059. 

47. CORPORATIONS — Contract for Services.— Where 
services rendered, under an employment contract, were 
completed before the corporation rendering the same 
was merged in plaintiff corporation, it was no defense to 
plaintiff’s claim therefor that the contract was personal 
and unassignable.—United States Titie Guaranty & In- 
demnity Co. v. Marks, 101 N. Y. Supp. 483. 

45. CORPORATIONS —Contracts with lvirectors.—A trans- 
fer of notes by a corporation to one of its directors is 
valid prima facie,and is not impeachable except by a 
showing of fraud or want of consideration.—Beach v. 
McKinnon, U. 8.C.C.,8.D.N. Y., 148 Fed. Rep. 734. 

49. CORPORATIONS—Malicious Prosecution —Where an 
agent of a corporation prosecuted plaintiff maliciously 
and without probable cause, the agent was individually 
liable.—Farmers’ Mut. Fire Ins. Ass’n vy. Stewart, Ind., 79 
N. E, Rep. 490. 

50. CORPORATIONS—Non-user of Franchise.—Where a 
corporation organized to maintain agricultural fairs and 
horse races for a long period of time maintained no fairs 
and used its property only fur racing, there was such a 
non user of its privileges as justified a forfeiture of its 
charter.—State v Jockey Club, Mo., 98S. W. Rep. 539. 

51. CRIMINAL EVIDENCE—Letters to Show Motive.— 
That letters offered to show motive for a homicide would 
prejadice the jury against the defendant could not affect 
their admissibility if they were otherwise competent.— 
People v. Soeder, Cal., §7 Pac. Rep. 1016. 

52. CRIMINAL Law—Offenses by Convict.—The fact that 
one convicted of murder is serving a sentence of life 
imprisonment does not prevent his being tried and sen- 
tenced to be hanged for the murder of a fellow convict. 
—Haffaker v. Commouwealth, Ky..98S W. Rep. 381. 

53. CaIMINAL TRIAL—Burden of Proof.—The burden 
ison accused, charged with committing a Statutory of- 
fense, to prove that the offense falls within an exception, 
unless the exception forms part of the description of 
the offense.—State v. Connor, N. Car., 55 S. E. Rep. 787. 

54. CRIMINAL TRIAL—Continuance.—Where, to avoid a 
continuance, the state admitted thatacertain absent 
witness, if present, would testify as stated in defend 
ant’s affidavit for a continuance, it stood for true, and 
could not be contradicted.—State v. Rugero, La , 42 So. 
Rep. 495. 

55. CRIMINAL TRIAL—Indictment for Rape.—Where an 
indictment for rape in the first count charges the offense 
to have been committed with consent, and the second 
forgibly, itis error to charge that the jury may finda 
general verdict of guilty on both questions if the evi- 
dence sustains conviction on either count.—State v. 
Hensley, Ohio, 79 N. E. Rep. 462. 


56. CRIMINAL TRIAL—Presence of Accused.—Where a 
transcript shows the presence of accused at all matéria 
stages of the trial, the verdict will not be set aside on 
the ground that the minutes failed to show affirmatively 
the opening of the court from day to day.—State v. 
Griggsby, La., 42 So. Rep. 497. 


57. CRIMINAL TRIAL —Withdrawal of Plea of Guilty.— 
The matter of permitting one who has pleaded guilty to 
withdraw the plea is within the jadicial discretion of the 
court, which should be exercised in favor of innocence 
and liberity.—Krolage v. People, Ill., 79 N. E. Rep. 570. 


58. DEaTH—Person Killed While Violating the Law.— 
Damages are not recoverable for the death of a boy 
under 15 years of age who was killed through the negli- 
gence of his employer while performing an illegal act by 
operating a passenger elevator in violation of the stat 








ute.—Malloy V. 2 .ni¢, ; .,U. 8. 0.0. 
D. Mass., 148 Fed. Rep ee” & Leather G0.0, & O/Eig 

59. DEEDS—Conditions.—Where a deed stipulateu uat 
certain classes of buildings should not be erected on the 
premises under a penalty “‘of the forfeiture of the said 
lot,” such pena'ty was equivalent to a provision for re- 
entry by the grantors. —Richter v. Distelhurst, 101 N. Y. 
Supp. 634. 

60. DISC »VERY—Examination Before Trial.—A witness 
cannot be compelled to testify before trial to enable the 
plaintitt to ascertain the whereabouts of some of the de- 
fendants in the action.—Union Collection Co, v. Superior 
Court of City & County of San Francisco, Cal., §7 Pac. 
Rep. 10:5. 

61. EJECTMENT—Color of Title.—Though a deed contain- 
ing an uncertain description of land is inadmissible as a 
muniment of title, held admissible to show color of title 
when supported by parol proof showing possession of 
land under claim of purchase.—Rogers v Keith, Ala., 42 
So. Rep. 446. 

62. EMINENT DOMAIN—Condemnation Proceedings.— 
Where proceedings to condemn land were carried on as 
far as the order of condemnation, it is tobe presumed 
that issues were properly made, and the plaintiffs can- 
not object that defendant failed to answer.—Yellowstone 
Park R.Co. v. Bridger Coal Co., Mont., 87 Pac. Rep. 963. 

63. EMINENT DOMAIN—Value of Land.—Where the fact 
that a‘) the land in the vicinity of that sought to be con- 
demned was owned by defendant corporation, affected 
the value of the land in controversy, it was a proper ele- 
ment in determining the market value of the land to be 
taken.—Pullman Co. v. City of Chicago, IIl., 79N. E. Rep. 
572. 

64. ESTOPPEL—Declarations.—To bind one by estoppel 
from his conduct he must have reasonable grounds to 
anticipate that another will change his position or act 
on the faith of it to his detriment.—Mullins v. Shrews- 
bury, W. Va., 55S. E. Rep. 736. 

65. EVIDENCE—Admissions.—In an action by an ad- 
ministrator for money alleged to have been left by de- 
cedent and converted by defendants, children of the de- 
cedent were not such parties in interest that statements 
made by them constituted admissions affecting the ad- 
ministrator’s right of recovery.—Zimmerman V. Beatson, 
Ind., 79 N. E. Rep. 518. 

66. EVIDENCE—Proof of Knowledge of Deceased Per- 
son.— Where knowledge, intention, or other mental state 
of a person deceased is a proper and material fact to be 
proved in a case, statements of such person in his life- 
time from which such knowledge, intention, or other 
mental state may reasonably be inferred, are admissible 
in evidence in an action by his personal representation, 
—Weiss v. Haight & Freese Co., U. 8. 0. C., D. Mass., 148 
Fed. Rep. 399. 

67. EVIDENCE-— Res Gestx. — A, declaration made by 
one mortally wounded four or five minutes after the ac- 
cident held admissible as a part of the res geste —Kan- 
sas City Southern Ry. Co. v. Morris, Ark , 95S. W. Rep. 
368. 

68. EVIDENCE—Self-Serving Declarations.—The state- 
ment in a letter by a real estate broker to another, that 
the principal would pay the broker a commission for 
negotiating a purchase, was inadmissible io an action 
for a commission as being a self-serving declaration.— 
Hannan v. Espalla, Ala., 42 So. Rep. 443. 

69. EXECUTORS AND ADMINISTRATOR3 — Guardian ad 
Litem.—W here a guardian ad litem of minor heirs has 
appealed in proceedings by the administrator to sell 
real estate, and the sate is confirmed and the purchaser 
appeals, the guardian ad litem must be served with no- 
tice of the appeal.—Reed v. Stewart, Idaho, 87 Pac. Rep 
1002. 

70. EXECUTORS AND ADMINISTRATORS—Services Rend 
ered Decedent.—Where services are rendered under a 
promise to compensate therefor by will, and the person 
dies without having done so, the person rendering the 
services is entitled to compensation as a creditor of the 
estate.—Chambers v Boyd, 101 N. Y. Supp. 486. 
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71. EXPLOSIVES—Injuries from P'~-«18.—Where one 
blasted near reside»--- ~ enout properly smothering the 


blact, ueid he should have foreseen the danger to per- 
sons living there, so as to be liable for the injury to them. 
—Kimberly v. Howland, N. Car., 55 8. E. Rep. 778. 

72, EXTRADITION—Powers of State.—A state has no 
sovereign power to surrender fugitives found within its 
limits to another jurisdiction, and can grant extradition 
only under the federal constitution and statutes.—Jn re 
Kopel, U. 8. D. C.,8. D. N. Y., 148 Fed. Rep. 505. 

73, FEDERAL CouRTS—Habeas Corpus. —Determination 
by supreme court of territory in habeas corpus as to cus- 
tody of a minor held not appealable to Supreme Court 
of the United States under Rev. St. U. S., § 1909.—New 
York Foundling Hospital v. Gatti, U. S. 8. C., 27 Sup. Ct. 
Rep. 53. 

74. FEDERAL CouRTs—Winding Up Affairs of National 
Bank.—Action forrentagainstagent for share holders 
of insolvent national bank to whom comptroller of cur- 
rency has released the estate iy one to wind up the affairs 
of the bank and within the jurisdiction ot the federal 
court.—International Trust Co. v. Weeks, U.S.8. C., 27 
Sup. Ct. Rep. 69. 

75. FIRE INSURANCE—Delivery of Policy.—Where there 
is no oral agreement for insurance prior to the policy, 
if a policy has been executed, but has not passed out of 
the possession of the insurer or his agent, and no pay- 
ment of premium has been made, the contract is prima 
facie incomplete.—Hartford Fire Ins. Co. v. Whitman, 
Ohio, 79 N. E. Rep. 459. 

76. GAMING—Completion of Offense.—Offense of occu- 
Ppying a building or booth for book making, in violation 
of Laws 1905, p. 131, held complete when the building or 
booth is occupied in Missouri for book making, with de- 
vices and appliances, though the bids are registerd in 
another state.—State v. Oldham, Mo., 95S. W. Rep. 497. 

77. GUARDIAN AND WARD—Appointment of Guardian. 
—That guardian would inherit a portion of the wife’s es- 
tate on her death without issue held no ground for refas- 
ing the appointment.—Jn re Masterson’s Estate, Wash., 87 
Pac. Rep. 1047. 

78. GUARDIAN AND WARD -— Liability of Sureties. — 
Where ap administratrix was also guardian of her minor 
children, the execution of a receipt by her as adminis- 
tratrix to herself as guardian without payment of any 
money did not relieve her or her sureties as adminis- 
tratrix, nor impose a liability on her and her sureties as 
guardian.—Jn re Switzer, Mo , 988. W. Rep. 461. 

79. HaBgas CorPus—Right of Parent.—A parent bring- 
ing habeas corpus for detention of his child against one 
claiming by invalid decree of adoption is entitled to have 
the question of custody decided in the same proceed- 
ings.—Sullivan v. People, Ill.,79 N. E. Rep, 695. 


80, HABEAS CoRPUS—SucceSsive Applications for Writ. 
—The doctrine of res judicata does not apply in habeas 
corpus proceedings, and a federal court may entertain a 
petition for a writ notwithstanding the denial of the 
same petition by a state court also having jurisdiction. 
—In re Kopel, U. 8. D. C., 8. D. N. Y., 148 Fed. Rep. 505. 


81. HUSBAND AND WIFE — Community Property.—A 
surviving wife who paid from her separate estate debts 
of the community held to have had a right toappropniate 
that much in value of the community estate to reim- 
burse herself.—Jennings v. Borton, Tex., 98 S. W. Rep. 
445. 


82, HUSBAND AND WIFE—Mortgages.—Judgment credi- 
tor of husband redeeming from mortgage foreclosure 
sale, held to have no right to contribution as against 
heirs of wife.—Schroeder v. Bozarth, I/l.,79 N. E. Rep. 
583. 


83. HUSBAND AND WIFE—Rights of. Action Between.— 
A wife cannot, either before or after divorce, maintain 
an action to recover damages from her husband for his 
failure to supply her with the necessaries of life, or for 
any other act or failure of duty connected with or aris- 
ing from the marital relation.—Decker v. Kedly, U.S. C. 
C. of App., Ninth Circuit, 148 Fed. Rep. 681. 








84. INFANTS—Estoppel.—While the doctrine of estop 
pel in pais applies to infants of years of discretion, for 
intentional fraudulent conduct, yet estopped by con- 
tract and for mere silence does not apply to them.— 
Headley v. Hoopengarner, W. Va., 55 S. E. Rep. 744. 

85. INJUNCTION—Adequate Remedy at Law.—Where a 
husband has signed notes for the accommodation of his 
wife, he was not entitled, after her death, leaving ap am- 
ple estate, to restrain the holder from pursuing him 
instead of filing the notes against the wife’s estate.— 
White v. Savage, Oreg., 57 Pac. Rep. 1040. 

86. JUDGMENT—Collateral Attack.—A collateral attack 
on a civil judgment may be made in a criminal case when 
its purpose is to punish a crime committed by means ot 
such judgment.—United States v. Bradford, U. 8. OC. C., 
E. D. La., 148 Fed. Rep. 413. 

87. JODGMENT—UConclusiveness of Adjudication. — An 
adjudication sustaining the right of a city to remove a 
frame store building from its fire limits being conclus- 
ive against a subsequent action for damages for re- 
moval, evidence was admissible to show damages to 
owner’s business occasioned by the removal.—Wheeler 
v. City of Aberdeen, Wash., 87 Pac. Rep. 1061. 


88. JUDGMENT—Estoppel of Debtor.—A debtor held es- 
topped by acquiescence in a judgment by confession 
and the running of the statute against the claim, to set 
up formal insufficiency, under Revisal 1905, § 581, of the 
affidavit on which the judgment was based.—J. 8. Martin 
& Son v. Briscoe, N. Car.,55 8. KE. Rep. 782. 


89. JUDGMENT—Non Obstante.—Where, in un action 
for malicious-prosecution, a general verdict was rend- 
ered for plaintiff, but it was specially found that there 
was no malice, defendant was entitled to judgment non 
obstante.—Farmers’ Mut. Fire Ins. Assn. v. Stewart, Ind., 
79 N. E. Rep. 490. 


90. JuRY—Waiver.—A waiver of a jury in acriminal 
prosecution before a justice, cannot be presumed on 
appeal from the silence of the accused, or his failure to 
demand a jury —Simmons yv. State, Ohio, 79 N. E. Rep. 
555. 


91. JUSTICES OF THE PEACE—Jurisdictional Amount. 
—Where the issues of an action on a note showed credits 
reducing the amount sued for to less than $200, and judg- 
ment was for less than that amount, a justice of the peace 
had jurisdiction.— Watt v. Parlin & Orendorff Co., Tex., 
98 S. W. Rep. 428. 


92. LANDLORD AND TENANT—Action to Recover Pos- 
session.—A tenant who repudiates that relation and 
claims title adversely to the landlord cannot defend 
against an action by the landlord to recover possession 
on the ground of the insufficiency of the notice to termi- 
nate the lease.—Wallace vy. Ocean Grove Camp Meeting 
Assn. of Methodist Episcopal Church, U. 8.C. C. of App., 
Third Circuit, 148 Fed. Rep. 672. 


93. LANDLORD AND TENANT—Alteration of Building.— 
A landlord cannot, after he has rented premises for a 
certain purpose, so tear down the buildings as to render 
the rooms unsuitable for the purpose for which they 
were leased, without being liable fordamages.—Frepons 
v. Grostein, Idaho, 67 Pac. Rep. 1004. 


94. LANPLORD AND TENANT—Condition of Premises.— 
Where a landlord leases premises with an existing public 
nuisance thereon, there is no implied agreement that the 
tenant will pay the expense of remedying the evil.—Vity 
of New York v. United States Trust Co., 101 N. Y. Supp. 
574. 


95. LANDLORD AND TENANT—Negligence.—Where a 
building containing a freight elevator is let to various 
tenants with the right to use the elevator, which is con- 
trolled by the owner, the latter is required to maintain 
the elevator in areasonably safe condition.—Rosenberg 
v. Schoolherr, 101 N. Y. Supp. 505. 


96. LANDLORD AND TENANT—Rent After Re-entry.— 
Rent after re-entry cannot be recovered by lessors un- 
less reasonable effort has been made to relet under lease 
providing that for breach of covenant the lessors may at 
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their discretion relet the premises. — Iaternationat 
Trust Co. v. Weeks, U. S. 8. O., 27 Sup. Ct. Rep. 69. 

97. LIFE INSURANCE—Health of Insured.—Recovery 
could not be had on a life policy issued to a person not 
in sound health on its date, where application provided 
that such policy should not be binding unless the appli- 
cant was alive and in good hefilth at noon upon its date. 
—Carmichael v. John Hancock Mat. Life Ins. Co., 101 
N. Y. Supp. 6f2. 

98. LIMITATION OF ACTIONS—Accrual of Right of Ac- 
tion.—Where atrustee repudiates the trust, limitations 
begin to run where knowledge of the repndiation is 
brought home to the cestui que trust.—Jolly v. Miller, 
Ky , 98S. W. Rep. 326. 

99. LIMITATION OF ACTIONS—Amendment of Pleadings’ 
—Amended declaration held to state cause of action dif- 
ferent from that in original declaration, so as to be 
barred by limitations running before amendment was 
made.—Gilmore vy. City of Chicago, Ill., 79 N. R. Rep. 596. 

100. LIMITATION OF ACTIONS—Conveyance of Land.— 
Where land was conveyed to defendanton her oral 
agreement to reconvey on demand, the factthat defend- 
ant sold part of the land and accounted to plaintiff for 
the proceeds did not start limitation against plaintiff’s 
right to recover the value of the remaining land.—Grom- 
well vy. Norton, Mass., 79 N. E. Rep. 433. 

101. MARRIAGE — Private Agreement.—Marriages by 
private agreement have never beeu recognized by the 
laws, which have always required svlemnization in the 
presence of three witnesses.—Johnson’s Heirs v. Raph- 
ael, La., 42 So. Rep. 470. 

102. MASTER AND SERVANT—Assumed Risk.—The death 
ofa man employed by a telephone company as “‘trouble 
finder,’’ Which resulted from an electric shock received 
by him through telephone wires which had sagged across 
electric light wires, held to have been from a danger the 
risk of which he assumed and for which the company 
was not liable.—Bell Telephone Co. v. Detharding, U. S, 
C.C. of App , Seventh Circuit, 148 Fed. Rep. 371. 

103. MASTER AND SERVANT— Contract of Employment. 
—A skilled employee who was prevented from doing the 
work specified in his contract of employment held en- 
titled to recover money retained by his employers under 
the contract as a guaranty of the faithful performance of 
his obligations.—Sigmon vy. Goldstone, 101 N. Y. Supp. 
984, 

104. MASTER AND SERVANT—Electric Wires.—Contribu 
tory negligence of a servant held not necessarily shown 
from the fact that he himself broke the insulation of the 
wire from which the damaging current came.—Carey v. 
Manhattan Ry. Co., 101 N. Y. Supp. 631. 

105. MASTER AND SERVANT — Fellow Servants.—The 
master is liable for injuries to a servant by the negli- 
gence of a fellow servant when his own negligence con: 
tributed tothe injury.—Payne v. Georgetown Lumber 
Co., La., 42 So. Rep. 475. 


106. MASTER AND SERVANT—Injuries to Servant.—De- 
fendant is not liable for injuries causing death of a serv- 
ant when the injuries resulted from an order given by 
decedent through atelephone operator and misunder- 
stood by another servant.—Van Alstine v. Standard 
Light, Heat & Power Co., 101 N. Y. Supp. 696. 


107. MINES AND MINERALS—Fraudulent Relocation of 
Claim.—A lessee of a mining claim- who has contracted 
to do the work thereon necessary to the fulfillment of 
the legal requirements caunot, in violation of his con- 
tract, secretly abandon the work and relocate the claim, 
and so secure title for himself, and a patent so obtained 
wilt be decreed to be held in trust for the lessor.—Stew- 
art v. Westlake, U.8.C.C.of App., Eighth Circuit, 148 
Fed. Rep. 349. 


108. MONOPOLIES—Anti-Trust Act.—Limitation of five 
years prescribed by Rev. St. U. S. § 1047, does not apply 
to action for threefold damages for injary to business or 
property, authorized by Anti-Trust Act July 2, 1890, ch. 
647.—Chattanooga Foundry & Pipe Works v. City of At- 
lanta, U. 8. 8. C., 27Sup. Ct. Rep. 65. 





109. MORrGaGES — Redemption.— Where there is no 
redemption on foreclosure and the certificate of pur- 
chase becomes void, the mortgagor isthen the absolute 
owner of the premises.—Schroeder v. Bozarth, IIl., 79N. 
E. Rep. 533. 

110 MUNICIPAL CORPORATIONS — Debt Limit.—Const, 
art. 9,§ 12, limiting the amount of debts of municipal 
corporations held a limitation on the power of the legis- 
lature to authorize indebtedness regardless of the pur- 
pose thereof.—Village of East Moline v. Pope, Ill., 79 N. 
E. Rep. 587. 

111. MUNICIPAL CoRPORATIONS—Special Taxes.—A mn. 
nicipality possessing only the power to levy taxes for 
municipal purposes cannot impose taxes on property 
for benefits for the cost of a public improvement.—City 
of Asheville v. Wachovia Loan & Trust Co., N. Car., 558. 
E. Rep. 800. 

112. MUNICIPAL CORPORATIONS—Torts.—Though a city 
may have a right to destroy a building maintained 
within the fire limits it is liable for any needless damage 
occasioned in violation of a contract and an ordinance in 
the destruction.—Wheeler v. City of Aberdeen, Wash., 
87 Pac. Rep. 1061. 

113, NEGLIGENCE—Acts Constituting.—The owner of a 
canal who permitted a foot log to remain across the 
canal, cannot escape liability for the death of plaintiff’s 
son who fell from the log and was drowned, by showing 
that the log was originaliy placed there by an indepen- 
dent contractor.—Indianapolis Water Co. v. Harold, 
Ind ,79 N. E. Rep. ‘542. 

114. NEGLIGENCE — Presumptions.—Where plaintiff’s 
injuries left her without knowledge of the affair, she was 
entitled to the presumption, in the ab ence,of evidence 
to the c »ntrary, that she was in the exercise of due care. 
—Stotler v. Chicago & A. Ry. Co., Mo., 98 8. W. Rep. 509. 


115. NEW TRIAL—Motion.—A contention that a motion 
for a new trial was unavailable so far as it sought to call 
in question the sufficiency of the evidence to support the 
decision of the trial court held without merit. Burns’ 
Ann. St. 1901, §568.—Ellison v. Ganiard, Ind., 79 N. E. 
Rep. 450. 

116. PERJURY—False Swearing.—False swearing is an 
indictable offense, and a law denouncing false swearing 
does not necessarily cover perjury, it being a separate 
offense.—State v. Coleman, La., 42 So. Rep. 471. 


117. PHYSICIANS AND SURGEONS—Unauthorized Oper- 
ation,—In an action against a physician for performing 
an unauthorized surg.cal operation, the physician held 
uot authorized to defend on the theory that correct sur- 
gical practice required the operation.—Pratt v. Davis, 
Il, 79 N. E. Rep. 562. 

118. PrLoTs—Liability fur Each Other’s Negligence.— 
Members of voluntary unincorporated pilot association 
held not liable to ownera of piloted vessels for negli- 
gence of each other.-- Guy v. Donald, U. 8. 8. 0., 27 sup. 
Ct. Rep. 63. 

119. PuBLIC Lanps—Appeal from District Court —A 
judge of the superior court of West Florida, acting under 
Act May 23, 1828, ch. 70 (4 Stat. 284, 285),§6, bad jarisdic- 
tion to reject land claim because of unwarranted altera- 
tion in date of the registro which would save the grant 
from invalidity under treaty with Spain February 22, 
1819 (8 Stat. 258).—United States v. Dalcour, U.S. £.C., 
27 Sup. Ct. Rep. 58. 


120. PUBLIC LANDS—State Control Over Pueblo Lands. 
—Act Cal. April 2, 1866, ratifying conveyances by city of 
Monterey of Pueblo lands confirmed to that city by the 
United States and patented to it, held valid.—City of 
Monterey v. Jacks, U. 8. S. C., 27 Sup. Ct. Rep. 67. 

121. QUIETING TITLE—Tax Deeds.—A tax deed which 
does not purport to cpnvey a lot, but only a portion so 
infinitesimal that it is imperceptible and not suscept' ble 
of a foothold by possession, does not constitute a cloud 
on the tit!e.—Petty v. Beers, Ill., 79 N. E. Rep. 704. 


122. RAILROADS—Bias of Witness.—It is not error to 
permit a party in an action against a railway company 
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to ask witnesses of the company on cross-examination 
as to whether or not the company had furnished them 
with transportation.—Kansas City Southern Ry. Co. v. 
Belknap, Ark., 98 S. W. Rep, 366. 

123. RAILROADS—Engineer’s Failure to Stop.—A rail- 
way company held liable for injuries occasioned by the 
failure of an engineer to stop the train in obedience to 
signals, though he did not know why he was signaled to 
stop.—Chicago, 1. & L. Ry. Co. v. Pritchard, Ind.,79 N. 
E. Rep. 508. 

124. RAILROADS — Fires Set by Engine.—A railroad 
could not escape liability for failure to make a reasona- 
bly careful inspection of its spark arresters, whereby fire 
was communicated to plaintiff’s property, by showing 
that it had employed a competent servant to make such 
inspection.— Cleveland, C.,C. & St. L. Ry. Co. v. Hayes, 
Ind., 79 N. E. Rep. 448. 

125. RAILROADS—Violation of Speed Ordinance.—Vio- 
lation of a municipal speed ordinance limiting speed of 
railroad trains within the city, where its track was not 
fenced, to eight miles an hour, held negligence per se, 
whether the railroad company had accepted such ord- 
inance or not.—Stotler vy. Chicago & A. Ry. Co., Mo., 98 S. 
W. Rep. 509. 

126. RELEASE—Joint Tort Feasors.—Where there were 
joint tort-feasors, a covenant not to sue one of them did 
not bar an action against the other.—Chicago & A. Ry. 
Co. v. Averill, Ill., 79 N. E. Rep. 654. 

127. REMOVAL OF CAUSES—Dismissal.—Where action is 
removed to federal court because of diverse citizenship 
and amount, and is dismissed by plaintiff, he can bring 
an action in state court for such amount as would give it 
exclusive jurisdiction.—Young v. Southern Bell Tele- 
phone & Telegraph Co., S. Car., 55 8. E. Rep. 765. 

128. REMOVAL OF CaUsES—Quieting Title.—Where in 
ejectment judgment has been rendered for one of the 
parties, and the claimant of the adversary title still 
claims notwithstanding the judgment, the successful 
owner may sue to quiet title and possess on.—White- 
house v. Jones, W. Va., 55 8. E. Rep. 730. 

129. ROBBERY—Intimidation.—To constitute robbery 
there must be such intimidation as will put the injared 
party in such fear as in reason and common experience 
will induce a person to part with his property against 
his will and su-pend the power of cxercising his will.— 
Steward v. People, Ill., 79 N. E. Rep. 636. 

130. SALES—Bona Fide Buyers.—A seller of cattle on 
condition that title should not pass until payment of an 
outstanding mortgage, held not entitled to claim the cat- 
tle as against a third person buying ‘in good faith from 
the buyer.—Huston & Boyd v. Peterson, Colo., 87 Pac. 
Rep. 1074. 

131. SALVAGE—Nature of Service.—A tug which towed 
into port a schooner that had struck a ledge at sea and 
received an injury which caused her to leak faster than 
her crew could pump, and bad signaled for assistance, 
held to. have rendered a salvage service and compensa- 
tion awarded as such.—The Rebecca Shepherd, U.S. D.C., 
D. Me., 148 Fed. Rep. 727. 


132, SEALS—What Constitutes.—The device “L. 8.” ap- 
pearing opposite the signature of the maker of a note, is 
not ambiguous, and does not merely indicate the place 
where the seal should be put, and is a scroll affixed asa 
seal within the statute.—Langley v. Owens, Fla., 42 So. 
Rep. 457. 

133. SHIPPING—Coutributory Negligence.—The occu- 
Pants of a small boat on a navigable stream had the 
right to assume that the navigators of a large steamboat 
would observe their duty toward the small boat in avoid- 
ing the infliction of injury.—Daniels v. Carney. Ala., 42 
So. Rep. 452. 


134. SLAVES—Legitimatizing Issue—A son of a slave 
born duriog slavery, but not the result of a customary 
marriage, cannot inherit from his father, notwithstand- 
ing Ky. St. 1903, § 13-9a, legitimatizing the offspring of 
slave marriages.—Turner vy. Terrill, Ky.,97 8. W. Rep. 
396. 





135, SPECIFIC PERFURMANCE—AbDility to Perform.—In 
a suit for specific performance an averment in the bill 
that plaintiff was ready, eager and willing to comply 
with the terms of the contract was a sufficient allegation 
of ability to perform.—Kissack v. Bourke, Ill.,79 N. E. 
Rep. 619. 

136. STREET RAILROADS~Obligation to Pave Streets.— 
An ordinance granting to a company a franchise to con- 
struct and operate street railway tracks on the streets of 
a city, held not to require the company to pave any por- 
tion of any street before it proceeds to lay its track in 
the street.—Uhlich’s Estate v. City of Chicago, Ill.,79 N. 
HK. Rep. 598. 

137. THEATERS AND SHOWS—lInjuries to Patrons. — 
Where plaintiff was injured by catching her foot ina hole 
in a theater aisle carpet, she was not guilty of contribu- 
tory negligence in failing to look cut for such hole.— 
Nephler v. Woodward, Mo., 98S. W. Rep. 488. 

138. TRUSTS — Enforcement.— Where defendant pur- 
ehased certain land in trust for complainants, the fact 
the complainants referred to payments representing the 
interest on the cost of the land as rent, did not estop 
them to prove the trust.—Whetsler v. Sprague, Ill., 79 N. 
E. Rep. 667. 

139. Trusts—Termination.—A testamentary trust sur- 
vives the death of the trustee where will provides that 
if executrix, who is trustee, should die or become unable 
to act, a new trustee should be anpointed.—Cruit vy. 
Owen, U. 8. 8. C., 27 Sup. Ct. Rep. 71. 

140. VENDOR AND PURCHASER—Bona Fide Purchaser.— 
Bona fide purchaser of land conveyed to his grantor by 
instrument intended as mortgage, but which was a deed 
of general warranty on its face, held to have acquired 
good title to the land.—Causey v. Handley, Tex., 98 S. W. 
Rep. 431. 

141. VENDOR AND PURCHASER—Community Property. 
—Where a married man sells community property, and 
his children efter his death seek to dissolve the sale, the 
widow in community is a necessary party, and if she has 
estopped herself from seeking to dissolve the sale the 
whole action falls.—Bankston v. Owl Bayou Cypress Co., 
La , 42 So. Rep. 500. 

142. WasTE—Injunction.—In an action by devisees of a 
fee in land against testator’s wife and persons claiming 
title through her adverse to plaintiffs to enjoin commis- 
sion of waste copy Of the will, held not necessary to be 
set out in complaint. — Cross v. Hendry, Ind., 79 N. E. 
Rep. 531. 

143. WATERS AND WATER COURSES — Alteration of 
Channel.—An order for the removal of an obstruction in 
the channel of a river might be modified by order for a 
partial removal on showing that a partial obstruction 
would not injure the plaintiff and would benefit defend- 
ant.—Morton v. Oregon Short Line Ry. Uo., Oreg., 87 Pac. 
Rep,, 1046. 

144. WILLS—Bequest to Attorney.—Where the only be- 
quest made by the codicil of testatrix’ will to her attor- 
ney was of articles of little value save as souvenirs, they 
were not suflicient to raise a presumption of fraud or im- 
proper influence on the part of the attorney.—Trubey v. 
Richardson, Ill.,79 N. E. Rep. 592. 


145. WILLS—Charges on Legacy.—A legacy consisting 
of a life policy, premiums on which the will providcd 
should be paid by the executor out of the testatrix’s es- 
tate, held not to be charged with reimbursing the estate 
for such payments.—Morath’s Ex’r v. Weber’s Adm’r, 
Ky., 98S. W. Rep. 821. 

146. WILLS—Trusts.—Devise to trustees of the Univer- 
sity of Rochester beld to them in their corporate capacity 
or to the university, and that no trust was thereby cre- 
ated.—Morgan v. Durand, 101N. Y. Supp. 1002. 


147, WITNESSES—Transactions With Decedent —In an 
action by a corporation against an executor or adminis- 
trator, the general manager of the corporation is not dis- 
qualified to testify to facts occurring before the death of 
the decedent, by Rev. St. 1906, § 5242. —Cockley Milling 
Co. v. Bunn, Ohio, 79 N. E. Rep. 478. 





